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AMERICAN CONSULAR RIGHTS IN COMMUNIST CHINA 


By Hersert W. Bricas 


Professor of International Law, Cornell University 


THe ANGus WARD CASE 


On November 20, 1948, Chinese Communist Party soldiers, without 
previous warning, cordoned the United States Consul General’s office and 
the residential compounds of the consular staff at Mukden, China, and 
subjected the entire United States consular staff and their families to 
house arrest inside the compounds. The detention lasted over a year. For 
almost seven months the party was held incommunicado and subjected to 
numerous privations. Adequate water, light, medical care, and sanitary 
and roofing repairs were denied, mobility within the compounds was re- 
stricted, and members of the staff were subjected to badgering interroga- 
tions and examinations.' 

The official pretext for the detention was stated by a delegation of the 
Chinese Communist Military Control Committee of Mukden to (Consul 
General) Angus Ward as follows: ‘‘ Your failure to surrender radio station 
constitutes an intentional defiance; the personnel of the former American 
consulate general are hereafter forbidden intercourse with the outside.’ ? 
Consul General Ward protested against the denial of his official status, 
asserting that it had previously been recognized by Chinese Communist 
civil and military authorities, and claimed the right to communicate with 
the United States Government. However, all attempted communications 
with Washington or with American foreign service officers in Nationalist 
China were stopped with the excuse that ‘‘United States and Northeast 
Peoples Government are not in a diplomatic relationship.’’ From Novem- 
ber 20, 1948, until June 6, 1949, ‘‘no communication of any type with the 
outside world was permitted, and in more than a year, no communication 
whatever was permitted with other Mukden residents. Passers-by were 
even arrested for waving greetings.’’ * 


1‘¢Angus Ward Summarizes Mukden Experiences,’’ Department of State Bulletin, 
Vol. XXI, No. 547 (Dec. 26, 1949), p. 955. 

2Zd. An announcement of the Department of State on May 31, 1949, said, in part: 
“On November 18, 1948—18 days after the occupation of Mukden—the Chinese Com- 
munist authorities forced the closure of the Consulate General’s radio facilities, and 
despite innumerable subsequent attempts to restore communications, no direct word has 
been received from Consul General Ward or his staff.’’ Id., No. 523 (July 11, 1949), 
p. 36, note. 

8Id., No. 547, p. 955, quoting Angus Ward’s statement. 


243 


244 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


On May 17, 1949, the Department of State, because ‘‘it was impossible 
for the consulate to perform any of its functions,’’ instructed the U. S. 
Consul General at Peiping to inform the ‘‘appropriate authorities’’ that 
the United States had decided to close the consulate general at Mukden.‘ 
Consul General O. Edmund Clubb of Peiping so informed the General 
Headquarters of the (Communist) People’s Liberation Army on May 19, 
and the Mukden authorities notified Angus Ward on June 21, 1949, that 
he and his staff would be permitted to depart with movable property and 
that transportation facilities would be made available.® 

Instead of honoring these assurances, the Chinese Communist authorities 
subjected the American consular officials to further indignities and to 
months of vexatious delays. On October 11, 1949, occurred an incident 
which was apparently seized upon by the Chinese Communists to cause a 
serious ‘‘loss of face’’ by representatives of the United States Government. 
A discharged Chinese employee of the Consulate General surreptitiously 
re-entered the consular premises and made demands for money. An at- 
tempt by Consul General Ward to eject him led to a scuffle, culminating 
in the arrest and imprisonment on October 24 of Ward and four members 
of his staff, apparently for assault.’ 

In the meantime, the Chinese Communists had conquered most of north- 
ern and central China and, on October 1, 1949, proclaimed the establish- 
ment of the (Communist) Central People’s Government of the People’s 
Republic of China.* Efforts of the United States Government to secure 
the release of its consular representatives or to get in touch with them were 
unavailing. The authorities in Mukden refused to permit the consular 
staff to make a report concerning the facts or to make arrangements for 
the defense of the imprisoned officials.° On November 3, 1949, Consul 
General Clubb in Peiping sent a letter to Chou En-lai (the Foreign Min- 
ister of the Chinese Communist régime), requesting that the United States 
Government be supplied with authoritative information as to the arrest, 
expressing the ‘‘grave concern’’ of the United States Government over the 
‘‘arbitrary’’ detention of the Mukden consular staff ‘‘in clear violation of 
established principles of international comity and practice respecting treat- 
ment of foreign consular officials,’’ and requesting that the British Consular 
Representative in Mukden be permitted to see Mr. Ward and ‘‘that the 
matter be handled in accord with established principles of international 
law and practice.’’?° The letter was ignored." 

On November 18, 1949, Secretary of State Dean Acheson sent a ‘‘per- 


4Id., No. 543 (Nov. 28, 1949), p. 799. 

5 Id., No. 542 (Nov. 21, 1949), p. 759. 6 Id., No. 547, p. 956. 

7 See Ward’s account of the incident in id., pp. 956-957. 

8 See New York Times, Oct. 3, 1949, pp. 1-2. 

® Department of State Bulletin, Vol. X XI, No. 543, p. 800. 

10 Id., No. 542, pp. 759-760. 11 7d., p. 759, and No. 543, p. 800. 
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sonal message’’ to the Foreign Ministers of the thirty states which main- 
tained either diplomatic or consular representatives ‘‘in China,’’ emphasiz- 
ing ‘‘the importance of concerted action by those countries which respect 
international law to protest the treatment being accorded United States 


consular personnel in Mukden, China,’’ and concluding as follows: 


The international practice of civilized countries for many years has 
recognized that consuls should be accorded all the privileges necessary 
for the proper conduct of their duties. Although consuls do not have 
diplomatic immunity, it has been the universal practice, because of 
the public and official character of their duties, to permit them and 
their staff freedom of movement, and in the event that any criminal 
charge is made, to permit them to remain at liberty on proper arrange- 
ments for bail, with unlimited freedom to communicate with their 
Governments with respect to official business. 

The treatment accorded to Mr. Ward and to the American consular 
staff in Mukden is in direct violation of the basic concepts of inter- 
national relations which have been developed throughout the centuries. 
As such, it is of direct and immediate concern to all countries inter- 
ested in diplomatic intercourse, particularly to those with missions or 
consulates in China. I ask you, as a matter of urgency, to express 
to the highest Chinese authorities in Peiping through such channels 
as may be available to you the concern which your Government un- 
doubtedly feels over the treatment of the American consular staff in 
Mukden who have been arbitrarily deprived of their freedom for 
one year.’ 


On November 23 Consul General Ward was able to telephone Mr. Clubb 
in Peiping that he and his four colleagues had been released on November 
22 after a ‘‘so-called trial,’’ that all had been found guilty and sentenced 
to further imprisonment, but that their sentences had been commuted to 
deportation.'* Before they were permitted to leave Mukden, however, 
another member of the consular staff, Vice Consul William H. Stokes, was 
‘“‘removed’’ from the consulate by the Communist authorities for seven 
hours to attend a hearing in connection with charges against an alleged 
‘American spy ring.’’ Ward reported to Clubb that he had been unable 
to determine whether Stokes’ presence had been required as a witness or 
as a defendant, but that a Chinese Communist People’s Court, in sentenc- 
ing certain named ‘‘spies,’’ had also sentenced all non-Chinese members of 
the U. S. Consulate General Staff to deportation, without having named 


12 For the complete text see id., No. 543, pp. 799-800. 

18 Id., p. 799, and No. 547, p. 957. Mr. Ward subsequently stated that he did not know 
why he had been arrested until an indictment, poorly translated into English, was read 
once in court after he had been held in jail for 28 days, 24 of which were in solitary 
confinement on bread and water. N. Y. Times, Dec. 12, 1949. In addition to assault, 
Mr. Ward was apparently ‘‘charged with certain financial obligations,’’ including com- 
pensation, severance pay and extra salary payments. 
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any of them at the ‘‘trial.””’* On December 7, 1949, the staff of the Con- 
sulate General, with dependents, was permitted to leave Mukden under 
heavy guard and constant surveillance,*> and on December 12 the party 
was delivered on board an American vessel at Tientsin.?® 


OTHER INCIDENTS 


Arrest of Vice Consul Olive. On July 6, 1949, U. S. Vice Consul Wil- 
liam M. Olive was arrested by Shanghai police and armed Communist 
soldiers for driving on a street which, unknown to him, had been declared 
reserved fora parade. Despite his identification of himself as an American 
consular official, he was brutally beaten, handcuffed for almost 24 hours, 
denied medical examination for his injuries, kept on a diet of bread and 
water for three days, forced to sign severa! dictated ‘‘confessions,’’ to 
submit to a ‘‘trial’’ at which he was charged with eight offenses, and 
forced to listen to harangues about the manner in which foreigners should 
conduct themselves under a ‘‘people’s régime.’’ He was denied permission 
to telephone the Consulate General, nor were consular officials of the United 
States permitted to see him or provide food. Indeed, consular officials 
who attempted to see him were themselves detained temporarily at the 
police station for alleged violation of regulations. He was released on July 
9 after being forced to perform the ‘‘kow-tow’’ while being photographed." 

Siege of the United States Consulate General at Shanghai. On July 
29, 1949, at 7:30 a.m., a group of 30 or 40 alien former employees of the 
United States Navy forced their way into the U. S. Consulate General at 
Shanghai and announced their intention of remaining in occupancy of the 
premises until satisfactory settlement of their demands regarding separa- 
tion pay and severance bonuses had been granted. Despite repeated re- 
quests of the consular authorities for police protection against violence, 
and protests that the invasion of the premises ‘‘constituted a violation of 
the most elementary principles of international law and universal practice, 
since the premises in question were the property of the United States Gov- 
ernment and used for official purposes,’’ the local Communist authorities 
refused to intervene in what they termed ‘‘a labor dispute’’ and refused 
to afford the protection requested. After being permitted by these au- 
thorities to occupy the consular premises for 414 days, the workers with- 


14 Department of State Bulletin, No. 545 (Dee. 12, 1949), p. 907. On June 22, 1949, 
the Department of State denied categorically that any ‘‘member of the staff of the 
Consulate General is or has been involved in espionage activities’? and stated that 
Communist allegations to the contrary appeared explicable ‘‘only as an effort to excuse 
the unjustifiable treatment accorded personnel of the Consulate General by the Chinese 
Communist authorities, contrary to generally accepted standards of international law 
and comity.’’ Id., No. 523, p. 36, and No. 545, p. 907. 

15 Id., No. 547, p. 957. 16N. Y. Times, Dec. 12, 1949. 

17 *¢ Account of Vice Consul Olive’s Detention by Shanghai Communists,’’ Department 
of State Bulletin, Vol. XXII, No. 548 (Jan. 2, 1950), p. 23. 
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drew, apparently persuaded that their demands would not be granted 
under coercion and intimidation. On August 22, 1949, Acting American 
Consul General Walter P. McConaughy in Shanghai protested to the 
Chinese Communist authorities in Shanghai that 


the failure of the local authorities for over 4 days, to take effective 
action to terminate the illegal occupation of the premises at 2 Peking 
Road constitutes a serious repudiation of the minimum standards of 
international law and comity by condoning the invasion of the prop- 
erty of a sovereign state situated within territory purportedly con- 
trolled by those authorities 


and that the authorities had failed to fulfill ‘‘ obligations towards protection 
of life and property which are universally recognized under international 
law and practice.’’ 18 

Smith-Bender Case. On October 19, 1948, two American servicemen, 
Chief Electrician William C. Smith, USN, and Master Sergeant Elmer C. 
Bender, USMC, ‘‘failed to return from a routine training flight over terri- 
tory in the Tsingtao area of Shantung Province, China. The two men 
were members of the United States Naval Headquarters which was estab- 
lished at Tsingtao at the request of the Government of the Republic of 
China.’’ Receiving reports that the flyers were being held incommunicado 
by Chinese Communist authorities, the Department of State and the De- 
partment of the Navy attempted in vain to secure their release? On 
November 30, 1949, Secretary of State Acheson issued a statement to the 
press reading in part as follows: 


In contravention of all accepted principles and practices of inter- 
national behavior the United States Government has not been in- 
formed in any way, despite repeated inquiries, of the reasons for or 
the circumstances surrounding their detention. 

The staff of the American consulate general at Tsingtao has not 
been permitted to get in touch with the men to ascertain their exact 
whereabouts and welfare. Heretofore, the efforts of the consulate 
general at Peiping to ascertain the facts in this case and to obtain 
the release of Mr. Smith and Mr. Bender have also been ignored. A 
further letter has now been addressed to the authorities of the recently 
established Communist regime at Peiping. 

The Chinese Communist authorities are apparently unaware that 
the international practice of civilized countries for many years has 
recognized that consuls should be afforded full opportunity for the 
proper conduct of their duties in the protection of their nationals. 

These men have been held for over a year completely incommunicado 
from their consular representatives and from members of their fami- 
lies. I should like to emphasize that American public and official 


18 Id., Vol. XXI, No. 533 (Sept. 19, 1949), pp. 440-441. The letter of protest does 
not textually refer to ‘‘Consulate General,’’ ‘‘consular’’ premises, ‘‘consular’’ repre- 
sentatives, or ‘‘Communist’’ authorities. 

19Td., p. 442. 
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opinion which has been deeply concerned about these violations of 
accepted international procedures is now thoroughly indignant over 
the inhumane treatment which continues to be accorded these two 
American citizens and the hardship and suffering being experienced 
by their families.*° 
During the week following this statement an official of the Chinese Com- 
munist Foreign Affairs Bureau informed United States consular officials 
at Tsingtao that Smith and Bender were safe and well and that they were 
being held at a Communist military base just outside Tsingtao. The De- 
partment of State, in communicating this information to relatives of the 
two men, stated that it was continuing its efforts to effect their release.” 
Refusal of Exit Visas. Among the cases in which Chinese Communist 
authorities refused exist visas to American diplomatic or consular officials 
because of alleged possible debts or severance pay owed to Chinese were 
the cases of the American military attaché at Nanking and consular officials 
at Shanghai. On October 26, 1949, Secretary Acheson issued a press 
statement which said in part: 


The Department takes a serious view of the flimsy pretext used by 
the local authorities to prevent departure of an American official from 
China in contravention of generally recognized principles of inter- 
national law. The United States Government does not countenance 
negotiations under duress and will not authorize its representatives in 
China to submit to such pressure.*” 


SEIZURE OF CONSULAR PROPERTIES IN PEIPING 


On January 6, 1950, the (Communist) Peking Municipal Military Con- 
trol Commission of the Chinese People’s Liberation Army proclaimed, 
inter alia, that because ‘‘certain foreign countries in the past, utilizing 
so-called ‘right of stationing troops’ of unequal treaties, have occupied 
land in Peking municipality and constructed military barracks,’’ and ‘‘be- 
cause unequal treaties have now been abolished this type of real property 
right naturally should be recovered,’’ therefore, ‘‘at present, because of 
military exigencies, this type of military barracks and other installations 
will first be requisitioned.’’ On January 7 the American Consul General 
at Peiping was notified that ‘‘after arrival this order it is expected special 
messenger will promptly be dispatched with authority turn over on sched- 
ule. Delay not to be permitted, this order.’’ *° 

By instruction of the Department of State, Consul General O. Edmund 
Clubb, calling attention to a circumstance which ‘‘may have been over- 
looked,’’ namely, that ‘‘the actual office of the American Consulate Gen- 


20 Id., No. 545 (Dec. 12, 1949), p. 908. 

21 Id., Vol. XXII, No. 549 (Jan. 9, 1950), p. 56. See also id., No. 555 (Feb. 20, 
1950), p. 296. 

22 Id., Vol. XXI, No. 540 (Nov. 7, 1949), pp. 709-710. 

23 Id., Vol. XXII, No. 551 (Jan. 23, 1950), pp. 119, 121. 
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eral is located in the former barracks,’’ and assuming ‘‘that the local au- 
thorities have acted without consultation with or instructions from higher 
authorities,’’ on January 9 and 10 sent communications to General Chou 
En-lai (the Communist Minister for Foreign Affairs).** The communica- 
tion of January 10, by instruction of the Department of State, said in part: 


In accordance with Article VII of the Protocol signed at Peking on 
September 7, 1901,*° by representatives of Austria-Hungary, Belgium, 
France, Germany, Great Britain, Italy, Japan, The Netherlands, 
Russia, Spain, the United States, and China, the United States Gov- 
ernment acquired the right to use for official purposes the land which 
was allocated to the United States Government pursuant to that Proto- 
eol and on parts of which are located buildings belonging to the United 
States Government and used for official purposes. This right was 
reaffirmed in Article II of the Treaty between the United States and 
China signed at Washington on January 11, 1943,?* under which the 
United States relinquished its extraterritorial rights in China. This 
land and the buildings thereon are now being used for official purposes 
by the American Consulate General at Peking. The so-called military 
barracks mentioned in the order under reference has long since been 
converted into an office building and used as the office of the American 
Consulate General. 


24 Id., pp. 120-122. 

25 Article VII read in part as follows: ‘‘The Chinese Government has agreed that the 
quarter occupied by the legations shall be considered as one specially reserved for their 
use and placed under their exclusive control, in which Chinese shall not have the right 
to reside and which may be made defensible.’’ Malloy, Treaties, ete., Vol. II, pp. 2006, 
2010. Cf. J. V. A. MacMurray, Treaties and Agreements With and Concerning China 
(1921), Vol. I, pp. 278, 282, 298, 315-316. 

26 Article II of this treaty reads as follows (U.S.T.S., No. 984): 

“‘The Government of the United States of America considers that the Final Protocol 
concluded at Peking on September 7, 1901, between the Chinese Government and other 
governments, including the Government of the United States of America, should be 
terminated and agrees that the rights accorded to the Government of the United States 
of America under that protocol and under agreements supplementary thereto shall cease. 

‘‘The Government of the United States of America will coédperate with the Govern- 
ment of the Republic of China for the reaching of any necessary agreements with other 
governments concerned for the transfer to the Government of the Republic of China 
of the administration and control of the Diplomatic Quarter at Peiping, including the 
official assets and the official obligations of the Diplomatic Quarter, it being mutually 
understood that the Government of the Republic of China in taking over administration 
and control of the Diplomatic Quarter will make provision for the assumption and dis- 
charge of the official obligations and liabilities of the Diplomatic Quarter and for the 
Tecognition and protection of all legitimate rights therein. 

‘The Government of the Republic of China hereby accords to the Government of the 
United States of America a continued right to use for official purposes the land which 
has been allocated to the Government of the United States of America in the Diplomatic 
Quarter in Peiping, on parts of which are located buildings belonging to the Govern- 


ment of the United States of America.’’ See this JourNaL, Supp., Vol. 37 (1943), 
p. 65, 
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I am instructed to express my Government’s expectation that no 
action will be taken constituting any violation of the rights of the 
United States Government set forth above.*’ 

These communications, and subsequent communications by Mr. Clubb 
to the Communist authorities, were returned to him without answer or 
acknowledgment, but with indications that they had been opened and read.”8 
On January 10, 1950, the Department of State requested the British For- 
eign Office to instruct the British officer-in-charge at Peiping *® to convey 
personally on behalf of the United States Government to General Chou 
En-lai a statement to the effect that, while the United States Government 
would be prepared to turn over to the Chinese certain non-consular prop- 
erties owned by the United States to the west of the consular compounds, 
subject to later discussions regarding indemnification, nevertheless, 


Should the requisition order of the Chinese Communist military au- 
thorities be made applicable . .. to any part of the United States 
Government’s consular compounds, the United States Government 
would consider such action a violation of its rights and would con- 
elude that it had no alternative to closing all of its official establish- 
ments in Communist China and to withdrawing all of its official per- 
sonnel from Communist China.*° 


Despite the compliance of the British Government with this request and 
despite subsequent protests by Mr. Clubb to General Chou and to local 
Communist authorities, the premises of the U. S. Consulate General in 
Peiping were invaded and seized by police and civilian officials on January 
14, 1950.54 

In a press release dated January 14, 1950, the Department of State char- 
acterized the seizure as ‘‘in violation of long standing treaty rights,’’ ‘‘a 
flagrant violation of our treaty rights and of the most elementary standards 
of international usage and conduct’’ and as an ‘‘unprecedented act.’’ * 
The Department further announced that it was ordering the recall of all 
American official personnel from Communist China.** 


LEGAL ANALYSIS OF THE CONSULAR RIGHTS INFRINGED 


A summary analysis of the incidents set forth above reveals that the 
Chinese Communist authorities allegedly infringed consular rights, privi- 
leges, or immunities in the following manner: 


27 Department of State Bulletin, Vol. XXII, No. 551, p. 122. 

28 Id., p. 120. 

22 On January 6, 1950, the British Government had recognized ‘‘the Central People’s 
Government of the People’s Republic of China as the de jure Government of China.’’ 
N. Y. Times, Jan. 7, 1950, pp. 1, 4. 

80 Department of State Bulletin, Vol. XXII, No. 551, pp. 120-121. 

31 Id., pp. 119, 121, 122-123. The N. Y. Times reported on Jan. 16, 1950, that French 
and Dutch consular properties in Peiping were similarly seized about the same time. 

32 Department of State Bulletin, Vol. XXII, No. 551, p. 119. 

38 Id., and N. Y. Times, Jan. 15, 1950, p. 1. 
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(1) By preventing, or interfering with, the exercise of consular functions 
(Ward, Olive, Shanghai siege, Smith-Bender, and, potentially, Peiping 
consulate seizure cases) ; 

(2) By refusal to protect and respect consular personnel (Ward, Olive, 
Shanghai siege, and exit visa cases) ; 

(3) By refusal to protect and respect consular premises (Ward, Shanghai, 
and Peiping cases) ; 

(4) By denial of freedom of communication between authorities of the 
sending state (Ward, Stokes and Olive cases), and between American 
consular officials and their detained nationals (Ward, Stokes, Olive, and 
Smith-Bender cases) ; by refusal to accept communications from consular 
officials of the sending state (Peiping case) and by refusal to provide in- 
formation as to detained nationals to officials of the sending state (Ward, 
Stokes, Olive, and Smith-Bender cases) ; 

(5) By denial of justice in the arrest, detention or trial of consular per- 
sonnel (Ward, Stokes, and Olive cases) ; 

(6) By subjecting consular personnel to indignities or flagrant mistreat- 
ment (Ward, Stokes, Olive, Shanghai, exit visa, and Peiping eases). 


It is interesting to note the phrases employed by the Department of State 
to characterize these acts or omissions. The conduct of the Chinese Com- 
munist authorities in the Ward case was branded as ‘‘in direct violation 
of the basic concepts of international relations,’’ as in violation of the 
“international practice of civilized countries’’ and of ‘‘universal practice,’’ 
and ‘‘in clear violation of established principles of international comity 
and practice.’’ Inthe Smith-Bender case the charges were that the Chinese 
Communist authorities had infringed ‘‘the international practice of civi- 
lized countries’’ and violated ‘‘accepted international procedures’’ and 
“accepted principles and practices of international behavior.’’ The seiz- 
ure of the Peiping consular properties was called by the Department a 
flagrant violation ‘‘of the most elementary standards of international usage 
and conduct.’ 

It is true that in the Ward case an appeal was made for concerted action 
by countries which respect ‘‘international law’’; the Chinese Communist 
authorities were called upon to handle the matter ‘‘in accord with estab- 
lished principles of international law and practice’’; and the espionage 
charges against American consular officials were characterized as an effort 
to excuse their unjustifiable treatment ‘‘contrary to generally accepted 
standards of international law and comity.’’ Similarly, the failure of the 
local authorities to protect the Shanghai consulate from siege and occupa- 
tion was termed ‘‘a serious repudiation of the minimum standards of in- 
ternational law and comity’’ and a failure to fulfill ‘‘obligations . . . uni- 
versally recognized under international law and practice.’’ The denial 
of exit visas was characterized as ‘‘in contravention of generally recognized 
Principles of international law.’’ The seizure of the consular properties 
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in Peiping was also termed ‘‘a flagrant violation of our treaty rights.”’ 
Were the terms employed in Department of State protests and pronounce- 
ments deliberately intended to distinguish comity, practice, and usage from 
international law, or was the confusion of terminology inadvertent? *4 

An examination of consular rights, privileges, and immunities reveals 
that some are granted only where required by treaty, others are required 
by customary international law in the interest of function, even in the 
absence of treaty, and still others are based upon usage—either general 
international practice or local practice.** Thus the Consular Regulations 
of the United States provided in 1932 in see. 77: ‘‘The fundamental rights 
and privileges of consular officers depend upon the principles of interna- 
tional law and the customs and usages of nations. Certain rights and 
privileges are also specifically guaranteed to them by treaties.’’** The 


84 Compare the Vogeler case in which the refusal of the Hungarian authorities to 
permit American consular officers to visit an American citizen who was being held 
incommunicado by Hungarian authorities was characterized by the Department of State 
on Dec. 20, 1949, as ‘‘in disregard of general international practice with respect to 
consular rights,’’ as well as in violation of treaties; and the treatment of Mr. Vogeler 
was characterized as contrary to ‘‘prevailing concepts of justice in civilized countries’’ 
and as in derogation of ‘‘the principles of international practice’’ and of specific treaty 
obligations. Department of State Bulletin, Vol. XXII, No. 548 (Jan. 2, 1950), pp. 
21-22. 

The ‘‘indignities and restrictions’’ which made it ‘‘virtually impossible’’ for the 
American Legation in Sofia ‘‘to perform its normal diplomatic and consular functions’’ 
were due, said the Department of State, on Jan. 20, 1950, to the failure of the Bulgarian 
Government to observe the ‘‘minimum standards of international comity with regard to 
the maintenance of diplomatic intercourse’’ or to observe ‘‘established international 
standards of conduct.’’ Id., No. 552 (Jan. 30, 1950), p. 159. See also the text of the 
note of Feb. 20, 1950, by which the United States severed diplomatic relations with 
Bulgaria. N. Y. Times, Feb. 22, 1950, pp. 1, 4, and Department of State Bulletin, Vol. 
XXII, No. 557 (March 6, 1950), pp. 356, 351 ff. While alleging the failure of the Bul- 
garian Government to conform to ‘‘accepted,’’ ‘‘established,’’ ‘‘minimum,’’ or ‘‘civi- 
lized’’ standards of ‘‘international comity’’ or ‘‘international practice’’ or ‘‘normal 
practice in the conduct of international relations,’’ the Department of State, by failing 
to refer to international law, appears to evince some doubt as to whether Bulgarian con- 
duct was violative of international law. If, as appears to the writer, Bulgarian conduct 
was Violative of diplomatic privileges and immunities established by international law in 
the interest of function, the Department of State should not hesitate to refer to such 
conduct as a violation of accepted principles of international law. 

Compare Lauterpacht’s criticism of the practice of British courts in referring to 
‘« “the comity of nations’ when what the Court really has in mind is ‘the law of nations’ 
or ‘international law.’’’ H. Lauterpacht, ‘‘ Allegiance, Diplomatic Protection and 
Criminal Jurisdiction over Aliens,’? 9 Cambridge Law Journal (No. 3, 1947), pp. 330 ff. 

35 See, generally, Harvard Research in International Law, Draft Convention on The 
Legal Position and Functions of Consuls (Quincy Wright, Reporter, 1932), this JoURNAL, 
Supp., Vol. 26 (1932), pp. 189-449; G. H. Hackworth, Digest of International Law, Vol. 
IV (1942), pp. 655-949; C. C. Hyde, International Law (rev. ed., 1945), Vol. II, pp. 
1312-1367; A. H. Feller and M. O. Hudson, A Collection of Diplomatic and Consular 
Laws and Regulations of Various Countries (1933), 2 vols. 

36 Feller and Hudson, op. cit., Vol. II, p. 1291. 
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Soviet regulations approved January 14, 1927, provide in Article 11: ‘‘The 
consular representatives of foreign states enjoy on the basis of reciprocity 
the rights and privileges attached to their functions in conformity with the 
rules of international law.’’ After specifying certain rights and privileges 
flowing from international law, the Soviet regulations stipulate that other 
rights are to be determined by treaty.** The Harvard Research in Inter- 
national Law observes that ‘‘national regulations, in referring to interna- 
tional law, custom, practice, established usage or international usage as 
authority for the exercise of consular functions, doubtless intend in most 
cases to indicate practices or customs accepted by all or nearly all states’’; 
although some regulations clearly recognize ‘‘local custom’’ as an addi- 
tional source of right to exercise certain consular functions.** 

If, ordinarily, a privilege or immunity based upon usage might be re- 
garded as a privilege voluntarily or reciprocally granted rather than as a 
legal right, nevertheless the Treaty between the United States and China 
for the Relinquishment of Extraterritorial Rights in China and the Regu- 
lation of Related Matters, signed at Washington, January 11, 1943, estab- 
lishes in Article VI a reciprocal legal obligation to accord to consular officers 
‘‘the rights, privileges, and immunities enjoyed by consular officers under 
modern international usage.’’** The full text of Article VI reads as 
follows : 


The Government of the United States of America and the Govern- 
ment of the Republic of China mutually agree that the consular officers 
of each country, duly provided with exequaturs, shall be permitted to 
reside in such ports, places and cities as may be agreed upon. The 
consular officers of each country shall have the right to interview, to 
communicate with, and to advise nationals of their country within their 
consular districts; they shall be informed immediately whenever na- 
tionals of their country are under detention or arrest or in prison or 
are awaiting trial in their consular districts and they shall, upon noti- 
fication to the appropriate authorities, be permitted to visit any such 
nationals; and, in general, the consular officers of each country shall 
be accorded the rights, privileges, and immunities enjoyed by consular 
officers under modern international usage. 

It is likewise agreed that the nationals of each country, in the terri- 
tory of the other country, shall have the right at all times to communi- 
cate with the consular officers of their country. Communications to 
their consular officers from nationals of each country who are under 
detention or arrest or in prison or are awaiting trial in the territory 
of the other country shall be forwarded to such consular officers by the 
local authorities. 


87 Id., pp. 1220-1221. 

88 Harvard Research, loc. cit., p. 252. 

89 U. S. Treaty Series, No. 984. Art. VII of the treaty provides, in part, that pending 
the conclusion of a treaty on consular rights, questions concerning American rights in 
China, not governed by existing treaties, ‘‘shall be discussed by representatives of the 
two Governments and shall be decided in accordance with generally accepted principles 
of international law and with modern international practice.’’ 
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Thus, aside from specific rights to communicate with their nationals, to 
be informed of their detention or arrest, and to visit them, American con- 
sular officers in China were to be accorded, as a matter of legal right, the 
rights, privileges and immunities established by the standard of ‘‘modern 
international usage.’’ 

Modern international usage with reference to consular officers is set 
forth in detail in the Harvard Research Draft on the Legal Position and 
Functions of Consuls. By Article 15 (a) of that Draft: ‘‘A receiving 
state shall accord to a consul within its territory: (a) Respect and protec- 
tion adequate for the exercise of his consular functions.’’ The Comment 
adds, with citation of authority, that ‘‘consular exemptions and immunities 
have generally been recognized because they are deemed essential to the 
exercise of consular functions.’’*° In his separate opinion in the Mallén 
Case, Commissioner Fred K. Nielsen observed that ‘‘international law un- 
doubtedly secures to a consular officer the right to perform his functions 
without improper interference.’’* Failure to extend special protection 
to consular officers has led to diplomatic protests and international claims.*? 

Although it is debatable whether, in the absence of treaty, international 
law stipulates for consuls an immunity from arrest, the Harvard Research 
observes that ‘‘a consul cannot perform his functions in jail’’ and that the 
‘‘exemption from arrest for minor offenses has been frequently recognized 
in treaties and diplomatic practice.’’** In any case, a denial of justice to 
foreigners is a universally recognized violation of international law. 

Although the ‘‘inviolability’’ of consular premises, as distinguished from 
consular archives, is not universally recognized, obligations to prevent the 
invasion of a consular office by agents of the receiving state and to protect 
it against invasion by others can be justified in the interests of function 
and are supported by modern international usage.** 

Article 11 of the Harvard Research Draft provides, in part: 


A receiving state shall permit a consul... 


(d) To communicate with . . . nationals of the sending state within 
the consular district; to visit such nationals especially when they are 
imprisoned or detained by authorities of the receiving state; to assist 
such nationals in proceedings before or relations with such authori- 
ties; and to inquire into any incidents which have occurred within 
the consular district affecting the interests of such nationals. . 


40 Loc. cit., pp. 313, 315. 

41 United States-Mexico, General Claims Commission, Opinions of Commissioners, 1927, 
p. 264. See also Hyde, op. cit., Vol. II, pp. 1325-1327. 

42 Harvard Research, loc. cit., pp. 316-317; Hackworth, Digest, Vol. IV, pp. 708 ff. ; 
Hyde, op. cit., Vol. II, pp. 1327-1328. 

43 Loc. cit., p. 336. See also the ‘‘personal message’’ to the foreign ministers of 
thirty states by Secretary of State Acheson on November 18, 1949, above. 

44 Harvard Research, loc. cit., pp. 326-330; Moore, Digest, Vol. V, pp. 48 ff.; Hack- 


worth, Digest, Vol. IV, pp. 716 ff. 
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(j) To take measures for protecting a national, a vessel or any other 
interest of the sending state from injury as a result of conditions in 
or incidents occurring within the consular district.* 


Comment adds: 


Communication with nationals is essential for the exercise of many 
consular functions, and the duty of the receiving state to permit such 
communication may be implied from its recognition of these functions. 
Treaties and national regulations do not often deal with the matter 
specifically. 

The opportunity to visit nationals personally may be essential if 
the consul is to give them effective protection, especially if they are 
imprisoned. This function may be exercised especially during a 
period when the person is held incommunicado.*® 


Article 12 of the Harvard Research Draft provides: 


A receiving state shall permit a consul to address the appropriate 
authorities within the consular district concerning matters within the 
scope of his consular functions. If the sending state has no diplo- 
matic representative accredited to the receiving state, the receiving 
state shall permit a principal consul to address directly the govern- 
ment of the receiving state. 


The Comment adds that ‘‘The regulations of many states authorize consuls 
to deal with the central authorities of the receiving state if recourse to local 
authorities brings no result and if there is no diplomatic officer. Ri 
When the Spanish Governor General of Cuba questioned the right of an 
American consular official to make representations touching the prolonged 
confinement of American citizens in Cuba without trial, Secretary of State 
Olney in 1895 informed the Spanish Government: 


The right of consuls to intervene with the local authority for the pro- 
tection of their countrymen from unlawful acts, violative of treaty or 
of the elementary principles of justice, is so generally admitted as to 


form an accepted doctrine of international law.*® 


‘‘Among other interests of the sending state which consuls have been called 


upon to protect are the consuls’ own privileges and immunities. oo 


Among the most firmly established of consular rights in modern inter- 
national law and usage is the right of a consul to communicate with the 
authorities of his own state. Thus, Article 13 of the Harvard Research 
Draft provides: 


45 Loc. cit., pp. 251, 267-268, 295. 46 Id., pp. 268, 270. 

47Id., pp. 302, 305. 

48 Olney to Dupuy de Lime, Sept. 26, 1895, U. S. For. Rel. 1895, II, p. 1209; Moore, 
Digest, Vol. V, p. 102. 

‘© Harvard Research, loc. cit., p. 299. 
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A receiving state shall permit a consul to communicate with the gov- 
ernment of the sending state, with the diplomatic representatives and 
other consuls of the sending state in the territory of the receiving 
state . . . and with the consuls of other states in the consular district, 
by any available means... .°° 


In 1930, the Department of State approved the participation of the Ameri- 
can consul in a protest by the consular body at Foochow, China, to the 
local military commissioner against the prevention of telegraphic com- 
munication with their respective legations at Peiping. The protest stated 
in part: 
Under international law a consular officer has the right of free com- 
munication with his own government and with the diplomatic and 
consular representatives of his government stationed in the same 
territory... 


It would thus appear that the conduct of the Chinese Communist au- 
thorities against which the United States protested was in flagrant con- 
travention of ‘‘modern international usage.’’ Crucial questions remain as 
to whether the Chinese Communist authorities were legally bound by the 
Treaty of 1943 between China and the United States or, if not, by the 
principles of international law. With reference particularly to incidents 
occurring or continuing after the establishment of the Mao Central People’s 
Government of China (i.e., the Ward, Peiping consular property seizure, 
exit visa, and Smith-Bender cases), a clearly affirmative answer may be 


given to both questions. The classic statement of the law by John Bassett 
Moore that 


changes in the government or the internal polity of a state do not as 
a rule affect its position in international law . . . though the govern- 
ment changes, the nation remains, with rights and obligations unim- 
paired. ... The state is bound by engagements entered into by gov- 
ernments that have ceased to exist °* 


is supported with a wealth of cited authority by the Harvard Research 
Draft on the Law of Treaties, which concludes (Art. 24) that ‘‘unless 
otherwise provided in the treaty itself, the obligations of a State under a 
treaty are not affected by any change in its governmental organization or 
its constitutional system.’’** Nor are the principles of international law 
with regard to the continuity of states dependent upon the recognition of 
the new government. At most, the absence of diplomatic relations with 
the new government may, if the execution of a treaty is dependent upon 
the maintenance of diplomatic relations between the parties thereto, cause 
the suspension of the operation of the treaty.°* However, as the Harvard 


50 Id., p. 306. 51 Hackworth, Digest, Vol. IV, p. 817. 
52 Moore, Digest, Vol. I, p. 249. 

53 This JOURNAL, Supp., Vol. 29 (1935), pp. 1044-1055. 

54 pp. 1055, 1057. 
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Research comments in its Draft on the Legal Position and Functions of 
Consuls, ‘‘mere change of government by either the sending or the receiv- 
ing state, even though the change is of revolutionary character, does not 
modify the status of consuls.’’ *® 

The right of a state, or of a de facto régime, to revoke the exequatur or 
to terminate the consular status of consuls previously admitted to territory 
under its control ** does not justify preventing their departure or subject- 
ing them to mistreatment. Even if it be assumed, arguendo, that the 
Chinese Communist authorities did take steps to terminate the consular 
status of American comsuls previously admitted to China,*’ the consuls, 
as ‘‘nationals of the United States,’’ were entitled by Article I of the 
Treaty of 1943 to be treated ‘‘in accordance with the principles of inter- 
national law and practice’’; and the execution of such treaty provisions is 
not dependent upon the maintenance of diplomatic relations. Nor can the 
demand made by Mao to the Nationalist Government of China on January 
14, 1949, for the abrogation of ‘‘traitorous”’ or ‘‘unequal’’ treaties with 
foreign Powers ** be properly regarded as referring to the Treaty of 1943, 
since the purpose of that treaty was to terminate the régime of extra- 
territoriality and to substitute therefor the jurisdiction of China over 
nationals of the United States ‘‘in accordance with the principles of inter- 
national law and practice.”’ 

Indeed, even in the absence of any treaty or diplomatic relations with 
an unrecognized de facto régime, modern international practice refutes the 
assumption sometimes made on the basis of a rigid conceptualism that 
de facto governments exist in a legal vacuum. Customary international 
law clearly establishes the international responsibility of a succeeding 
government for the acts of its predecessor, as well as for its own acts, in 
violation of international law. Thus, whether the Mao government suc- 
ceeded to de facto Communist régimes in Manchuria and Shanghai or 
whether those local régimes were always part of the Communist régime 
which overran China and replaced the Nationalist Government, the interna- 
tional responsibility of the successful revolutionary government for acts in 
violation of international law is clear. No support in practice can be 
found for the presumption that an unrecognized de facto government can 
choose which rules of customary international law it will consent to regard 
as obligatory. 


55 Loc. cit., p. 250. 

56 As to which see id., pp. 241, 243-245, 247 ff. 

57 So far as the writer can determine, the Chinese Communist authorities simply de- 
clined to take cognizance of the official status of foreign diplomatic and consular 
representatives. 

58 This was one point of the 8-point statement of peace terms then set forth by Mao. 
N. Y. Times, Jan. 23, 1949. See H. Arthur Steiner, ‘‘Mainsprings of Chinese Com- 
munist Foreign Policy,’’ this JouRNAL, Vol. 44 (1950), pp. 69, 93 ff. 
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In conclusion, it appears to the writer that the United States is entitled 
to regard the mistreatment of its consular officials in China as in violation 
of international law, not merely as in contravention of comity, usage or 
practice. The practice and usage of civilized states with reference to 
consular officers have crystallized into legally binding custom in the interest 
of function, and, in this case, are supported by the provisions of the Treaty 
of 1943, which is neither ‘‘traitorous’’ nor ‘‘unequal.’’ Neither ideological 
disguise, nor the cringing fear of truth—upon which is based the presumed 
necessity for an ‘‘iron curtain’’—can justify practices which place a goy- 
ernment beyond the pale of civilization. 

By way of postscript, it may be noted that on June 30, 1949, Mao Tse- 
tung referred hopefully to ‘‘the possibility of establishing diplomatic rela- 
tions with all foreign countries on the basis of equality, mutual benefits, 
and mutual respect of territorial sovereignty.’’°® Eventual recognition of 
the Chinese Communist Government by the United States will probably 
be dependent upon convincing evidence that the Chinese Communists are 
able and willing to conform to accepted standards of international law. 


59 United States Relations with China (Department of State Far Eastern Series, 30), 
p. 724; cf. Steiner, loc. cit., pp. 91 ff. 
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I. GENERAL REMARKS 


1. The International Law Commission, established by resolution 174 (II) 
of the General Assembly (November 21, 1947), has prepared a draft 
Declaration on Rights and Duties of States, in conformity with resolution 
178 (II) of the General Assembly (November 21, 1947).* The first ques- 
tion which arises concerns the legal nature of this Declaration. The draft 
Declaration was drawn up by the Commission as the text of a resolution to 
be adopted by the General Assembly. The preamble of this projected 
resolution contains the statement: 


Whereas ... it is... desirable to formulate certain basic rights 
and duties of States in the light of new developments of international 
law and in harmony with the Charter of the United Nations, 

The General Assembly of the United Nations adopts and proclaims 
this Declaration on Rights and Duties of States 


The procedure suggested by the International Law Commission does not 
lead to a codification, that is to say, to a formulation of legal rules with 
binding force. By adopting and proclaiming the Declaration the General 
Assembly could only recommend to the Members that they consider the 
principles formulated in the Declaration as existing international law or 
as a guide to the future development of international law. The Sixth 
Committee of the General Assembly, to which the draft Declaration was 
referred, did not accept the procedure suggested by the International Law 
Commission. The Committee recommended a resolution? by which the 
General Assembly 


Considering that at the present time it has encountered some difficulties 
in formulating basic rights and duties of States in the light of new 
developments of international law and in harmony with the Charter 
of the United Nations, and recognizing the need of continuing study 
with regard to this subject, 


1Report of the International Law Commission covering its First Session 12 April-9 
June 1949. General Assembly, Official Records, 4th Sess., Supp. No. 10 (A/925), pp. 
7 ff.; this JourNAL, Supp., Vol. 44 (1950), p. 15. 

2U.N. Doe. A/1196, December 3, 1949, p. 18. 
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(1) Notes the draft Declaration on Rights and Duties of States pre- 
pared by the International Law Commission and expresses to the 
Commission its appreciation for its work on the draft Declaration; 

(2) Deems the draft Declaration a notable and substantial contri- 
bution towards the progressive development of international law and 
its codification and as such commends it to the continuing attention 
of Member States and of jurists of all nations; 

(3) Resolves to transmit to Member States, for consideration, the 
draft Declaration together with all the documentation relating thereto 
produced during the present session of the General Assembly, and to 
request them to furnish their comments and suggestions at the latest 
by 1 July 1950; 

(4) Requests Member States to furnish at the same time comments 
on the following questions : 


I. Whether any further action should be taken by the General 
Assembly on the draft Declaration; 

II. If so, the exact nature of the document to be aimed at and the 
future procedure to be adopted in relation to it; ... 


This resolution was adopted by the General Assembly at its 217th plenary 
meeting on December 6, 1949.° If no further action would be taken by 
the General Assembly, the Declaration on Rights and Duties of States 
prepared by the International Law Commission would have no legal im- 
portance whatsoever. Its value as a theoretical statement is all the more 
problematical as it remains doubtful whether the Declaration is intended 


to formulate existing international law or to make suggestions for its 
future development. Neither the one nor the other is the task of an in- 
ternational agency, organ of an international organization for the main- 
tenance of international peace. It is true that Article 13, paragraph 1 
(a), of the Charter of the United Nations confers upon the General As- 
sembly the function to ‘‘initiate studies and make recommendations for 
the purpose of .. . encouraging the progressive development of inter- 
national law and its codification’’; but progressive development of inter- 
national law is possible only by law-making acts, among which ‘‘codifica- 
tion’’ is the most important one as far as international law is concerned. 
Codification of international law has a law-making character even if only 
rules of old customary law are codified. The Hague Convention of 1907 
respecting the Laws and Customs of War on Land was to a great extent 
the codification of existing rules of customary international law. After 
being codified by a convention, these rules were binding upon the con- 
tracting states as contractual law. The statement made by the repre- 
sentative of China during the discussion of the Declaration at the 217th 
meeting of the Gencral Assembly: ‘‘A convention creates positive law 
where none existed before,’’* is not correct. Even if the Declaration 
should formulate only rules of existing international law, it would have 


8 U.N. Doe. A/P.V.270, Dec. 6, 1949. 4 Ibid., p. 36. 
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the character of a codification when made the content of a convention; 
and under the Charter, the General Assembly can bring about a true 
codification of the rights and duties of states only by adopting the text 
of a convention, submitted to ratification by the Members and other states. 
Such an attempt should be made even at the risk that a draft convention 
might receive only few ratifications. 

2. As pointed out, it is not very clear whether the principles laid down 
in the draft Declaration on Rights and Duties of States are formulated 
de lege lata or de lege ferenda. <A ‘‘declaration on rights and duties of 
States’’ seems to be a declaration on the rights and duties which the states 
have under existing general international law. Suggestions concerning 
the future development of international law are usually not presented as 
a ‘‘declaration.’’ During the discussion of the draft Declaration in the 
Sixth Committee, the United States Delegation submitted a draft resolu- 
tion whereby the General Assembly would commend the draft Declaration 
‘‘to the continuing consideration of Member States, of international tribu- 
nals and of jurists of all nations as a source of law and as a guide to its 
progressive development.’’> The term ‘‘source of law’’ is a mere figure 
of speech and has many different meanings. Principles or rules—as those 
formulated in the Declaration—are a ‘‘source of law’’ only if they are 


legally binding. Hence the Declaration could be a source of law only if 
it would be the content of a convention ratified by the contracting parties; 
or if it formulated only rules of existing law. A ‘‘guide to its progressive 


development’’ is something quite different from a source of law. The 
question arises which parts of the Declaration are formulated as rules of 
existing law, and which parts have the character of suggestions for the 
future development of international law. 

Certain rights and duties formulated in the draft Declaration are evi- 
dently not established by existing general international law, but by the 
Charter of the United Nations; as, for instance, the duty to settle disputes 
by peaceful means, formulated in Article 8 of the draft Declaration. Some 
rights and duties, formulated in conformity with the Charter, have a 
narrower scope than the corresponding right or duty established by gen- 
eral international law; as, for instance, the right of self-defense, stipulated 
in Article 12 of the draft Declaration. The duty to treat persons with 
respect for human rights and fundamental freedoms, laid down in Article 
6 of the draft Declaration, even goes beyond the duties established by the 
Charter. 

The Preamble of the Declaration refers three times to the Charter of the 
United Nations, and declares it desirable ‘‘to formulate certain basic rights 


5U.N. Doe. A/C.6/330. During the discussion of the Declaration in the General As- 
sembly the representative of Cuba, too, suggested the Assembly should commend the 
principles formulated in the Declaration as a ‘‘source’’ of international law. The sug- 
gestion was rejected. U.N. Doc. A/P.V.270, pp. 66 ff., 165. 
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and duties of States in the light of new developments of international law 
and in harmony with the Charter.’’ The new developments, namely, the 
Briand-Kellogg Pact, the Charter, the London Agreement for the Prosecu- 
tion of War Criminals, are in the field of particular, not of general, inter- 
national law, except that it is presupposed that the Briand-Kellogg Pact and 
the Charter impose duties and confer rights not only upon the contracting 
parties to these treaties but also upon third states; that is to say, that these 
two treaties constitute general, and not only particular, international law. 
This question is of paramount importance with respect to the Charter; 
and the answer to this question depends on the interpretation of Article 
2 (6) of the Charter. 

Article 2 (6) authorizes the Organization to ensure that states which are 
not Members of the United Nations act in accordance with the principles 
laid down in Article 2, so far as may be necessary for the maintenance of 
international peace and security. Authorizing the Organization to ‘‘en- 
sure’’ that states act in a certain way may mean that the Organization has 
under the Charter the power of compelling the conduct of states in accord- 
ance with the principles of the Charter; that is, to take the enforcement 
actions stipulated in Chapter VII against non-member states which do not 
act in this way. And if these enforcement actions have the character of 
sanctions, 7.e., reactions against violations of the Charter, Article 2 (6) 
may be interpreted to impose upon the non-member states obligations which 
Article 2 (1-5) imposes upon Members. But it is, at least, doubtful 
whether the enforcement measures stipulated in Chapter VII are sanctions 
in the specific sense of the term; and even if they are considered to be true 
sanctions, the interpretation is not excluded that Article 2 (6) cannot 
have its intended effect to impose obligations upon non-members, because 
this intention is incompatible with the principle of general international 
law that a treaty can impose obligations only upon the contracting parties. 
Anyway, the formula: to ‘‘ensure’’ that non-member states act in con- 
formity with the principles laid down in Article 2 of the Charter, can 
hardly be interpreted to mean that the Charter confers upon non-members 
the rights, or certain rights, which Members have under the Charter. The 
conduct by which a state exercises a right need not and cannot be ‘‘en- 
sured’’ by the Organization. If, however, Article 2 (6) is interpreted to 
impose upon non-members the obligations of the Members, the restrictions 
of these obligations stipulated by the Charter must also be applied to the 
non-members. This is of particular importance with respect to the obli- 
gation of Article 2 (4) to refrain from the threat or use of force, and the 
restriction of the obligation established by the so-called ‘‘right’’ of self- 
defense laid down in Article 51, which right consists in nothing but the fact 
that the Charter does not establish an obligation to refrain from the use 
of force in case of self-defense against an armed attack. 
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During the discussions in the International Law Commission the view 
that the Charter cannot impose obligations upon non-members and con- 
sequently has only the character of particular international law, has been 
advocated by some members. But it is not clear how the Commission 
interprets Article 2 (6) and whether the draft Declaration presupposes 
that the Charter establishes general or only particular international law. 
The texts of Articles 6, 8, 9, 10 and 12 of the Declaration seem to indicate 
that it presupposes that the Charter establishes general international law. 
However, other provisions, and especially the fact that the obligations to 
give the United Nations assistance in its action established by Article 2 (5) 
of the Charter, is intentionally not formulated as a duty of all states (al- 
though under Article 2 (6) of the Charter it could be considered to be an 
obligation of non-members), allow the contrary assumption. The phrase 
of the Preamble of the Declaration—‘‘to formulate certain basic rights and 
duties of States in the light of new developments of international law and 
in harmony with the Charter of the United Nations’’—is highly ambigu- 
ous. If the ‘‘new developments’’ did not lead to a new general interna- 
tional law, the rights and duties established by the old and still existing 
law cannot be formulated ‘‘in the light’’ of these new developments; and 
if the new developments lead to a new general international law, the rights 
and duties must be formulated in accordance with the new law, not merely 
‘in the light’’ of the developments. If the Charter does constitute gen- 
eral international law, the rights and duties of the Members, or certain 
rights of the Members, are rights and duties of all states of the world; 
hence these rights and duties are already formulated and need not be 
formulated a second time in the Declaration; but if formulated, their 
formulation must be identical with that in the Charter, and it is not suffi- 
cient to formulate them ‘‘in harmony’’ with the Charter. If, however, 
the Charter does not constitute general international law, rights and 
duties of Members of the United Nations which are not established by 
general international law must not be inserted in the Declaration; and 
rights and duties of Members which are established by general interna- 
tional law must be formulated in accordance with general international 
law, not in harmony with the Charter, the text of which was not formu- 
lated with the intention of codifying general international law. If the 
International Law Commission in its formulation of the rights and duties 
of states had to take into account the Charter of the United Nations, it was 
necessary to make it clear in the text of the Declaration whether and to 
what extent the Commission considered that the Charter established gen- 
eral international law. If the Commission was of the opinion that the 
Charter constituted only particular international law, no reference to the 
Charter should have been made. 

3. A technically correct formulation of ‘‘rights and duties of States’’ is 
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possible only on the basis of a clear idea of the relation which exists be- 
tween right and duty. It is usual to distinguish between a right to one’s 
own behavior and a right to the behavior of another. To say that a 
(physical or juristic) person has a right to behave in a certain way may 
mean only that there is no duty of this person to behave in another way. 
This, however, implies that all the other persons have the duty to refrain 
from preventing the subject of the ‘‘right’’ to behave in this way. The 
right to one’s own behavior is always the right to the behavior of others. 
But we speak of a right that a person has to the behavior of another in a 
specific sense of the term if a definite other person has the duty to behave 
in a certain way in relation to the subject of the right. A person has a 
right to the behavior of another person only if the other person has the 
duty to behave in this way. Finally, the term ‘‘right’’ is used in its nar- 
rowest, technical sense if it designates the legal power conferred upon a 
person to bring about, by an action brought before a court, the execution 
of a sanction provided by the law in case another person violates his obli- 
gation to behave in a certain way in relation to the subject of the right. 
Hence, the right of one person always presupposes the corresponding duty 
of another person. In the first two cases mentioned the legal situation is 
completely described by a statement referring to the duty. The right of 
the one is but the reflection of the duty of another. Under general inter- 
national law, only rights in this sense exist, since general international 
law does not institute courts. The term ‘‘right,’’ it is true, is sometimes 
used to designate not only the legal power of bringing about, by an action 
brought before a court, the execution of a sanction, but also the legal power 
to perform other acts, especially law-creating and law-applying acts. It 
is, however, not correct to characterize this legal power, conferred upon a 
special organ of the legal community, as the ‘‘right’’ of the organ. This 
power is its ‘‘competence’’ (or jurisdiction) ; and the ‘‘right’’ of the sub- 
ject should not be confused with the ‘‘competence”’ of the organ. The 
legal competence of a special organ is not the mere reflection of the duty 
of the individuals who are subjected to the authority of the special organ, 
and does not necessarily imply the duty of another individual subjected 
to the authority of the organ. However, general international law does not 
institute special organs. Hence ‘‘rights’’ in the sense of competence of 
special organs of the international community do not exist under general 
international law. The rights of states under general international law 
are always the reflection of the duties imposed by general international 
law upon other states. 

There is an incontestable primacy of the duty over the right. The norms 
of general international law impose duties upon the states and by so doing 
they confer rights upon the others. If the duties are correctly formu- 

lated, the formulation of the corresponding rights is superfluous. Only 
if a duty is defined by a formula which is too general, must exceptions be 
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stipulated; and these exceptions are frequently presented as ‘‘rights.’’ 
Thus, for instance, Article 2 (4) of the Charter stipulating the duty of 
Members to refrain from the threat or use of force, is formulated in too 
general terms, because the wording comprises also the use of force in case 
of self-defense and other cases where, under the Charter, the Members are 
not forbidden to use force. The duty to which Article 2 (4) refers should 
be formulated : ‘‘ All Members shall refrain in their international relations 
from the threat or use of force . . . except in case of individual or eol- 
lective self-defense against armed attack (and other cases determined in 
Articles 107 and 53).’’ These exceptions are frequently, and especially 
in the Charter, presented as rights. What is called ‘‘right’’ of self-de- 
fense stipulated in Article 51 of the Charter, is nothing but a restriction 
of the duty stipulated in Article 2 (4). 

Hence the principles of international law which the Declaration of Rights 
and Duties of States intends to formulate could—and should—be formu- 
lated only in terms of duties. If for some reason or another, especially 
in order to conform with the usual terminology, not only duties but also 
the corresponding rights are to be formulated, the duties should precede 
the rights. For the duty is the primary, the right a secondary, legal con- 
cept. The idea of a primacy of the right over the duty, especially the idea 
that certain rights are pre-existent to the duties to be established only to 
protect these rights, is a fallacy due to the natural law doctrine, which 
lays stress on the rights because one of its most important aims is to estab- 


lish restriction of the legal power of the government. In any event, the 
statement in the Report of the International Law Commission ® that the 
Draft Declaration is restricted to the formulation of ‘‘four rights and ten 


duties’”’ 


is not correct. In formulating the four rights the Declaration 
states four duties, and in formulating the ten duties it formulates ten 
rights. To formulate some principles as duties and others as rights is an 
inconsistency which may lead to formulations which partly overlap one 
another. Thus, for example, the ‘‘right of independence’’ formulated in 
Article 1 of the Declaration, is the reflection of, because implied in, the 
duty to refrain from intervention, stipulated in Article 3, and the duty 
to refrain from the threat or use of force against the territorial integrity 
and political independence of another state, stipulated in Article 9. The 
right of self-defense stipulated in Article 12 of the Declaration is, as 
pointed out, nothing but a restriction on the duty laid down in Article 9, 
and should be presented as such. The duties presupposed by the right to 
exercise jurisdiction (Article 2) and by the right to equality (Article 5) 
will be discussed in connection with the analysis of those articles. 

4. It is usual to present as principles of international law certain state- 
ments concerning the creation of international law, such as the statement 


8 U.N. Doc. A/925, p. 9; this JouRNAL, Supp., Vol. 44 (1950), p. 18. 
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that international law is created by custom and treaties, that by treaties 
only duties and rights of the contracting parties are created, and the like. 
These principles cannot be formulated as duties or rights of the states, 
since they refer to the general conditions under which duties and rights of 
the states come into existence. A state has a duty to behave in a certain 
way and another state has a corresponding right, if this duty is established 
by custom or by a treaty to which the state is a contracting party. Since 
these principles cannot be formulated in terms of duties or rights of states, 
the draft Declaration does not contain them, although some of them, e.g., the 
principle that by a treaty only duties and rights of the contracting parties 
are established, are of great importance. In view of the fact that this 
principle, although it does not constitute a duty or a right of states, refers 
at least to the duties and rights of states, it would be advisable to insert 
it into the Declaration, at the beginning or the end of the instrument. 


II. CoMMENTS 
PREAMBLE 


Whereas the States of the world form a community governed 
by international law, 

Whereas the progressive development of international law re- 
quires effective organization of the community of States, 

Whereas a great majority of the States of the world have ac- 
cordingly established a new international order under the Charter 
of the United Nations, and most of the other States of the world 
have declared their desire to live within this order, 

Whereas a primary purpose of the United Nations is to main- 
tain international peace and security, and the reign of law and 
justice is essential to the realization of this purpose, and 

Whereas it is therefore desirable to formulate certain basic 
rights and duties of States in the light of new developments of 
international law and in harmony with the Charter of the United 
Nations, 

The General Assembly of the United Nations adopts and pro- 
claims this Declaration on Rights and Duties of States 


The first four paragraphs of the Preamble have nothing to do with the 
subject of the Declaration. The fifth paragraph, as pointed out in the 
general remarks above, is problematical because the meaning of the phrases 
‘‘in the light of new developments’’ and ‘‘in harmony with the Charter’’ 
is not clear. The Preamble should contain a reference to Article 13, para- 
graph 1(a), of the Charter and, if the duties and rights of states estab- 
lished by the Charter are to be brought into relation to the duties and 
rights to be formulated in the Declaration, a statement concerning the 
meaning of Article 2 (6) of the Charter. 

The term ‘‘basic’’ in the fifth paragraph should be dropped. ‘‘Basic’’ 
is another word for ‘‘fundamental’’; and the theory that there are ‘‘funda- 
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mental’’ rights and duties of states under general international law in 
the sense that the principles establishing these rights and duties have a 
greater obligatory force than others, has no basis in positive international 
law. 

ARTICLE 1 


Every State has the right to independence and hence to exer- 
cise freely, without dictation by any other State, all its legal 
powers, including the choice of its own form of government. 

The statement that ‘‘every State has the right to independence’’ is hardly 
correct. Independence is not a right, it is an essential characteristic of 
the state. If a community is not ‘‘independent,’’ it is no state. Every 
state has the right that the other states respect its existent independence, 
which means that they have the duty not to prevent by the threat or use 
of force another state from exercising the powers this state has under in- 
ternational law; which right is covered by the duty laid down in Article 
9 of the Declaration. The idea, correctly expressed in that article by the 
words ‘‘threat or use of force,’’ is expressed in Article 1 by the term ‘‘dic- 
tation.’” There is no sufficient reason—and it is a bad legal technique—to 
express the same idea in the same legal instrument by different terms. 


ARTICLE 2 


Every State has the right to exercise jurisdiction over its terri- 
tory and over all persons and things therein, subject to the im- 
munities recognized by international law. 


Jurisdiction in the widest sense of the term is the power to create and 
apply the law. Since the law regulates human behavior by imposing 
duties and conferring rights and competences upon persons, jurisdiction 
can be exercised only over persons; over things only indirectly, by regu- 
lating the disposition of things by persons. It is not clear what is meant 
by the statement that the state has the right to exercise jurisdiction ‘‘over 
its territory,’’ probably not the right to dispose of its territory. This 
right is usually not understood by the right of jurisdiction. The discus- 
sion of this subject in the International Law Commission allows the as- 
sumption that by ‘‘jurisdiction over its territory’’ jurisdiction exercised 
in its territory was meant. If so, the words ‘‘over its territory’’ are re- 
dundant and misleading. As far as the jurisdiction of a state over per- 
sons (and through persons over things) is concerned, the territory of a 
state is of importance insofar as the jurisdiction of a state over persons 
(and indirectly over things) is different, depending on whether the per- 
sons (and things) are within its territory or abroad. What is essential 
is that a state has an exclusive right to exercise jurisdiction in its territory 
over all persons (and things) thereon; which means that no other state is 
permitted to exercise jurisdiction in this territory, except with the consent 
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of the former. This is a generally recognized principle of international 
law. If it is to be formulated as a ‘‘right,’’ it is necessary to characterize 
it as a right of exclusive jurisdiction, as expressed in Article 7 of the 
Panamanian draft. It is true that a state has jurisdiction over its citi- 
zens abroad; that is to say, the state has the power to enact general as well 
as individual rules regulating the conduct of its citizens abroad, so that 
jurisdiction of a state over foreigners residing in its territory is not ex- 
elusive. But the exercise of jurisdiction is exclusive, insofar as a state is 
allowed to exercise jurisdiction over its citizens only in its own territory. 
This exclusive right is the reflection of the duty of other states to refrain 
from the exercise of jurisdiction in the territory of a state, except with the 
consent of that state. This duty is implied in the duty of a state to respect 
the territorial integrity of other states, which comprises not only the duty 
to refrain from the threat or use of force against the territorial integrity 
of another state (Article 9 of the Declaration), but also the duty to refrain 
from performing acts of jurisdiction (usually called acts of sovereignty) 
in the territory of another state. If a state in the territory of another 
state performs, without the latter’s consent, an act of jurisdiction not con- 
stituting any threat or use of force, for instance, an act of investigation, 
it violates its duty to respect the territorial integrity of the other state, 
without violating the principle formulated in Article 9. 


ARTICLE 3 


Every State has the duty to refrain from intervention in the in- 
ternal or external affairs of any other State. 


Intervention in the internal or external affairs of another state con- 
stitutes a violation of the independence of that state. If Article 3 is to 
be interpreted in conformity with existing general international law, ‘‘in- 
tervention’’ means dictatorial intervention, that is, intervention by the 
threat or use of force. Hence, the duty formulated in Article 3 is covered 
by the duty laid down in Article 9 to refrain from the threat or use of 
force against the political independence of another state, and Article 3 is re- 
dundant. 

ARTICE 4 


Every State has the duty to refrain from fomenting civil strife 
in the territory of another State, and to prevent the organization 
within its territory of activities calculated to foment such civil 
strife. 


No comment. 
ARTICE 5 
Every State has the right to equality in law with every other 
State. 


It is not correct to speak of a ‘‘right to equality.’’ The principle of 
equality of states, 7.e., the principle that all states are equal, cannot be 
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formulated as the right to equality. Law is regulation of human behavior. 
Hence a right necessarily refers to behavior, to the behavior of the person 
who has the right, or to the behavior of another person. What is meant 
by the right to equality is the right of a person to be treated by other 
persons, especially by the law-applying organs of the community, in a 
certain way. It is generally admitted that the principle of ‘‘equality 
before (or in) the law,’’ which Article 5 formulates as the ‘‘right to 
equality,’’ does not mean that the law must impose the same duties and 
confer the same rights upon all persons without distinction; that the law 
must not treat different categories of persons in different ways. There 
exists a political principle that certain differences, as differences in sex, 
religion or race, do not justify a different treatment by the law. But as 
to the extent to which this principle is realized, the positive legal orders 
differ very much; and the principle of equality before the law is inde- 
pendent of the extent to which the political principle that certain differ- 
ences shall be ignored by the law-maker is realized in a positive legal order. 
The principle of equality before the law does not refer to the formation 
of the law but to the application of the law by the organs of the legal 
community. It means that in applying the law only those differences 
shall be regarded which are recognized in the law itself. The principle 
of equality before the law means nothing else but application of the law 
in conformity with the law. As such it is tautological. 

General international law does not institute special organs for its appli- 
cation. The rules of general international law are to be applied by the 
states subjected to this law. The declaration that each state has the right 
to be treated by other states in accordance with the principle of equality 
before the law, means nothing but that states have the duty to behave in 
relation to other states in conformity with general international law, a 
statement which is superfluous because it is implied in the concept of an 
international law. Besides, to formulate this principle as a right of the 
state to equality, is misleading; for it could be misunderstood to mean that 
each state has the duty to treat all other states in an equal way, so that a 
state would violate this duty if it should grant, by a treaty, to a certain state 
aright without granting this right to other states. There can be no doubt 
that no such duty is established by general international law. Hence 
Article 5 is meaningless or misleading. 


ARTICE 6 
Every State has the duty to treat all persons under its juris- 


diction with respect for human rights and fundamental freedoms, 
without distinction as to race, sex, language, or religion. 


This article has no basis in general international law, which leaves at 
least the treatment of their own citizens to the discretion of the states. 
Nor has Article 6 a basis in the Charter of the United Nations which does 
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not impose upon the Members the duty to treat all persons under their 
jurisdiction with respect for human rights and fundamental freedoms, 
without distinction as to race, sex, language, or religion. 


ARTICLE 7 


Every State has the duty to ensure that conditions prevailing 
in its territory do not menace international peace and order. 

This article has no basis in general international law insofar as it goes 
beyond the provision of Article 4 of the Declaration. Under general in- 
ternational law, no state is authorized to resort to reprisals or war against 
another state only because the ‘‘conditions prevailing in its territory ... 
menace international peace and order.’’ Besides, it would not be advisable 
to establish such a duty as formulated in Article 7 without instituting an au- 
thority competent to ascertain in an objective way that the conditions pre- 
vailing in a certain state do menace international peace and order. It is 
doubtful even whether such a duty exists under the United Nations Charter; 
it is certainly not established by the Principles laid down in Article 2 of the 
Charter. The statement in the Preamble of the Charter—‘‘to establish con- 
ditions under which justice and respect for the obligations arising from 
treaties . . . can be maintained’’—refers to an aim of the Organization, but 
does not constitute an obligation of the Members to ensure that such condi- 
tions prevail in their territories. The formula ‘‘international peace and 
order’’ is objectionable. It is not clear what is meant by ‘‘order.’’ If order 
means ‘‘law,’’ then the latter term should be used; and if it does not mean 
law, it has no legitimate meaning at all. Besides, ‘‘peace and order’’ is 
a pleonasm, for under general international law peace is to be maintained 
by compliance with that order which is the law. 


ARTICLE 8 


Every State has the duty to settle its disputes with other States 
by peaceful means in such a manner that international peace and 
security, and justice, are not endangered. 

This article formulates a duty of all the states of the world only if the 
United Nations Charter, in virtue of its Article 2 (6), has the character 
of general international law. If such a duty should be established inde- 
pendently of the Charter, it would be advisable to substitute the words 
‘‘international law’’ for the words ‘‘international peace and security, and 
justice,’’ for international security is maintained when international peace 
is maintained, and international peace is to be maintained only by obedi- 
ence to international law. To establish a duty of states to comply with 
justice, does not strengthen, but rather weakens their duty to comply 
with the law, since justice—or what the states consider to be justice— 
may be in conflict with the positive law. In that case, the provision coD- 
cerned is a welcome pretext not to comply with the law. 
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ARTICLE 9 


Every State has the duty to refrain from resorting to war as an 
instrument of national policy, and to refrain from the threat or 
use of force against the territorial integrity or political inde- 
pendence of another State, or in any other manner inconsistent 
with international law and order. 


This article formulates a duty of all the states of the world only if the 
Briand-Kellogg Pact and the United Nations Charter have the character 
of general international law. But even if this is presupposed, the first 
part of the article formulating the duty ‘‘to refrain from resorting to 
war as an instrument of national policy’’ should be dropped because this 
duty is completely covered by the duty formulated in the same article ‘‘to 
refrain from the threat or use of force against the territorial integrity or 
political independence of another State.’’ Article 2 (4) of the Charter, 
from which this formulation has been taken over, goes far beyond Article 
1 of the Briand-Kellogg Pact. The words ‘‘or in any other manner in- 
consistent with international law and order’’ are superfluous, too, as the 
formula ‘‘to refrain from the threat or use of force against the territorial 
integrity or political independence of another State’’ implies any possible 
threat or use of force against another state inconsistent with international 
law. If, by a convention to be ratified by ail the states of the world, a 
duty to refrain from the threat or use of force against other states should 
be established, it would be advisable to substitute for the formula ‘‘in- 
consistent with international law’’ a clear determination of the conditions 
under which threat or use of force against another state is not forbidden 
by international law, especially the case of self-defense; for instance, as 
follows: Every state has the duty to refrain from the threat or use of force 
against another state except in case of self-defense against an illegal use 
of force. 

The last two words of Article 9—‘‘and order’’—should be dropped. 
The international ‘‘order’’ that comes into consideration in a formulation 
of duties and rights of states under international law, is the international 
law. 


ARTICLE 10 


Every State has the duty to refrain from giving assistance to 
any State which is acting in violation of Article 9, or against 
which the United Nations is taking preventive or enforcement 
action. 


The first clause of this article is covered by Article 9, and hence is re- 
dundant. If a state assists another state which is acting in violation of 
the law, it participates in an illegal action, and its duty to refrain from 
illegal actions is implied in the concept of international law. The second 
clause of Article 10 obviously constitutes a duty of every state only if the 
Charter of the United Nations has the character of general international 
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law; if it has not, every state has the duty to refrain from giving assist- 
ance to any state against which the United Nations is taking preventive 
or enforcement action only if this action is in conformity with general 
international law. But the Charter authorizes the Security Council to 
take enforcement action against a state not only in case an enforcement 
action by one or several states against another state is permitted by gen- 
eral international law. Article 39 authorizes the Security Council to take 
enforcement action for the purpose of maintaining or restoring peace 
whenever and against whomever the Security Council deems it necessary. 
If Member States of the United Nations, under the direction of the Secur- 
ity Council, use force against a non-member state which has not violated 
the law, other non-member states may assist the state against which the 
enforcement action is directed without violating international law. 


ARTICLE 11 


Every State has the duty to refrain from recognizing any terri- 
torial acquisition by another State acting in violation of Article 9. 

It is not very clear what the states are obliged not to recognize. Article 
11 refers to a territorial acquisition by a state acting in violation of its 
duty to refrain from the threat or use of force. Does that mean only the 
actual occupation of the territory (which is not identical with its ‘‘ac- 
quisition’’), or does this formula include also the case in which the state, 
acting in violation of its duty, has concluded a treaty of cession with the 
state against which this action was directed? And also the case in which 
the state, acting in violation of its duty and without concluding such a 
treaty, has firmly established and, during a certain period of time, main- 
tained its domination over the territory? In both cases, under general 
international law, an acquisition of the territory takes place, in spite of 
the illegality of the act which has led to the acquisition. What does it 
mean, that a state has the duty to refrain from ‘‘recognizing”’ a territorial 
acquisition by another state? The answer to this question depends on 
the effect which the recognition by one state of the territorial acquisition 
of another state has within the meaning of Article 11. If such recogni- 
tion has only a declaratory character, the duty formulated in Article 11 
is legally worthless. Then, non-recognition of a territorial acquisition 
has merely political importance. If recognition of a territorial acquisi- 
tion is supposed to have a constitutive character, that is to say, that no 
state can acquire territory from another state without recognition on the 
part of third states, Article 11 has no basis either in general international 
law or in the United Nations Charter. Under general international law, 
the acquisition of a territory by one state from another state concerts 
directly the relation between these two states, and only indirectly the 
relation to other states. No recognition by third states is required te 
bring about acquisition of territory by one state from another. The main 
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question is whether under general international law the acquisition of 
territory by an act constituting a violation of international law is possible. 
And it ean hardly be denied that this question is to be answered in the 
affirmative, especially with respect to the acquisition of territory by il- 
legal use of force. The principle ex injuria jus non oritur is not—or only 
with important restrictions—a principle of positive international law. 
It is essentially restricted by the principle of effectiveness, prevailing within 
general international law; and, by a treaty concluded between the states 
directly concerned, acquisition of territory through illegal use of force 
may subsequently be validated. Even under the Charter of the United 
Nations, acquisition of territory by an act of force constituting a viola- 
tion of the Charter, is not excluded. Besides, the principle that an illegal 
act cannot have the legal effect intended by the illegally acting person, is 
hardly applicable in a satisfactory way under a legal order which—as 
general international law—does not institute an objective authority to 
decide the almost always disputed question whether an illegal act has 
occurred and who is responsible for it. 

As to the United Nations Charter, it should be noted that the obligation 
imposed upon the Members by Article 2 (4) to refrain from the threat or 
use of force against the territorial integrity of any state, does not suffice 
to exclude acquisition of territory by an act constituting a violation of this 
obligation. The consequences which the Charter provides for a violation 
of Article 2 (4) are expulsion from the Organization and enforcement 
measures by the Security Council. There is no provision in the Charter 
precluding acquisition of territory by a state acting in violation of Article 
2(4). Ifa war breaks out between two Members, and the Security Council 
does not, for one reason or another, intervene, this war may lead to the 
acquisition of territory by the victorious state, in spite of the fact that this 
state was not exercising its right of self-defense under Article 51. It 
should not be overlooked that the question as to whether the use of force 
in a concrete case is or is not in conformity with the Charter, remains un- 
decided as long as the Security Council does not intervene by determining 
the existence of an illegal breach of the peace. It should not be overlooked, 
further, that the Council under Article 39 is not bound, in ease force is 
used in the relations between two states, to decide which of the states is 
acting in conformity and which in violation of the charter, but that the 
Council is only authorized in such a ease to restore peace. The Council 
may very well recommend or enforce an adjustment that is not in conform- 
ity with existing international law, if it considers such an adjustment 
necessary for the restoration of peace. In ease of a territorial conflict, 
the Council may very well, in order to restore peace, recommend or enforce 
the acquisition of a territory on the part of the state which acted in viola- 
tion of Article 2 (4). The provision of Article 24 that the Security Coun- 
cil in discharging its duties shall act in accordance with the purposes and 
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principles of the United Nations does not prevent the Council from restor- 
ing peace under Article 39 by recommending or enforcing a territorial 
acquisition by a state acting in violation of its obligation under Article 2 
(4). Article 1 (1) of the Charter, determining the purposes of the United 
Nations, provides that only the peaceful means for the adjustment or 
settlement of international disputes or situations, not the ‘‘effective col- 
lective measures for the prevention and removal of threats to the peace 
and for the suppression of acts of aggression or other breaches of the 
peace’’—which means the enforcement measures taken by the Security 
Council under Article 39—shall be taken ‘‘in conformity with the prin- 
ciples of justice and international law.”’ 

If the Security Council in order to restore peace enforces under Article 
39 the territorial acquisition by a state acting in violation of its obligation 
under Article 2 (4) no Member State has the duty or the right to refrain 
from ‘‘recognizing’’ such territorial acquisition. Hence, the principle 
formulated in Article 11 should not be presented as a duty which every 
state has under general international law. 


ARTICLE 12 


Every State has the right of individual or collective self-defence 
against armed attack. 


The ‘‘right’’ formulated in this article is, as pointed out, only a restric- 


tion on the duty to refrain from the use of force, and should be formulated 
as such, 7.€., as a restriction in the definition of this duty, not as a ‘‘‘right.”’ 
Its formulation in this article is questionable also for other reasons. If 
the United Nations Charter is not considered to establish general inter- 
national law, Article 51 cannot affect the so-called right of self-defense 
which states, non-members of the United Nations, have under general inter- 
national law. This ‘‘right’’ goes certainly much further than that stipu- 
lated by Article 51. The right of self-defense under general international 
law is not restricted to the case of armed attack, and its exercise is not 
limited in time until an international organization intervenes. If Article 
51 is supposed to apply also to non-member states, Article 12 of the Decla- 
ration evidently goes too far. For it does not restrict the exercise of the 
right of self-defense ‘‘until the Security Council has taken the measures 
necessary to maintain international peace and security.’’ Since Article 10 
of the Declaration, formulating a duty which every state is supposed to 
have, refers to an action of the United Nations determined in Article 2 
(5) of the Charter, there was no reason not to refer in Article 12 to United 
Nations action determined in Article 51, provided that this article has the 
character of general international law. If this interpretation is accepted, 
there is no sufficient reason to omit in Article 12 the duty to report to the 
Security Council the measures taken in the exercise of the right of self- 
defense, as stipulated in Article 51 of the Charter. 
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The term ‘‘collective self-defense,’’ taken over from the wording of 
Article 51 of the Charter, is not correct. The assistance given to a state, 
victim of an armed attack, by a state which is not attacked, is not ‘‘self’’- 
defense, it is defense of another. Terminological mistakes of the Charter 
should not be repeated in subsequent instruments of international law. 


ARTICLE 13 


Every State has the duty to carry out in good faith its obliga- 
tions arising from treaties and other sources of international law, 
and it may not invoke provisions in its constitution or its laws 
as an excuse for failure to perform this duty. 

Since the terms ‘‘duty’’ and ‘‘obligation’’ are synonymous, the first part 
of Article 13 stipulating a duty to carry out obligations is tautological. 
Besides, it is superfluous to provide that obligations established by law 
ought to be carried out, because this is implied in the concept of law. 
The Report of the International Law Commission states that the first part 
of Article 13 restates the principle pacta sunt servanda. The meaning of 
this principle, correctly formulated, is that treaties—like custom—are 
law-creating facts and that a treaty has the legal effect of obligating the 
contracting parties—and only the contracting parties—to behave in con- 
formity with the treaty. This principle is not, or not clearly enough, 
formulated in Article 13. It could be formulated, e.g., as follows: States 
parties to a treaty, and only these states, have the duty to comply with 
its provisions. The words ‘‘in good faith’’ are superfiuous. A treaty 
cannot be ‘‘carried out’’ in bad faith. If the bad faith is not manifested 
in the external behavior of the state, it is irrelevant, and if it is manifested 
in the external behavior, the treaty is not ‘‘carried out.’’ 

The principle in question is, according to a widespread opinion, valid 
only with certain exceptions. Such exceptions are: the clausula rebus 
sic stantibus, and certain treaties by which obligations are imposed or 
rights conferred upon third states not contracting parties, as, e.g., treaties 
establishing a new state conferring obligations and rights upon this state; 
a treaty by which a state servitude is established, imposing duties and 
conferring rights upon states which succeed to the territory to which the 
treaty refers. If it is intended to insert into the Declaration the correctly 
formulated principle pacta sunt servanda, these exceptions, too, should be 
formulated. A particularly important question is whether multilateral 
treaties intending to constitute a universal community of states and to 
which the overwhelming majority of states are contracting parties, may 
establish obligations and rights of states not yet contracting parties. A 
declaration on rights and duties of states proclaimed by the General 
Assembly can hardly avoid an answer to that question. 

The second part of Article 13 is not very clear. It refers to a possible 
conflict between international and national law. The primary question is 
Whether in such a conflict the provisions of its national law release a state 
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from its obligations under international law. Whether a state may or 
may not ‘‘invoke’’ provisions of its own law to justify the non-performance 
of its obligations under international law, is a secondary question. Be- 
sides, it is useless to forbid a state to invoke its national law in a conflict 
of this law with international law. What is essential is, that such in- 
vocation has no legal effect. This is the consequence of the principle of 
existing international law that provisions of national law which are con- 
trary to (customary or contractual) international law do not release a 
state from its obligations under the latter. This is the correct formulation 
of the principle which the second part of Article 13 intends to stipulate. 


ARTICLE 14 


Every State has the duty to conduct its relations with other 
States in accordance with international law and with the principle 
that the sovereignty of each State is subject to the supremacy 
of international law. 

This article is entirely superfluous. The second statement that the 
sovereignty of each state is subject to the supremacy of international law 
is implied in the first statement that every state has the duty to conduct 
its relations with other states in accordance with international law. This 
duty is implied in the concept of international law. The formulation of 
this duty is not quite correct, because by international law, especially by 
an international agreement, a state may be obliged not only to conduct its 
relations with other states, but also its relations with individuals, even 
with its own citizens, in a certain way. Then the relation with other states 
is of secondary nature. The formulation of Article 14 could be interpreted 
to mean that by international law only relations among states, and not 
relations between a state and individuals, can be regulated. The concept 
of international law implies the duty of every state to behave in all its 
relations in accordance with international law, which may regulate all 
possible relations among states, as well as relations between individuals, 
and relations between states and individuals. 

The second part of Article 14 is objectionable also because it refers to 
‘‘sovereignty.’’ In its original and only specific meaning, sovereignty 
means supreme authority. As such sovereignty is incompatible with inter- 
national law, states having duties under international law are not sover- 
eign. If sovereignty does not mean supreme authority, but, e.g., as it 
probably does in Article 14, the legal power of a state under international 
law, the term should better be avoided in a declaration on the duties of 
states. If such an instrument speaks of ‘‘sovereignty’’ without defining 
this term in a way compatible with international law, it might be assumed 
that it recognizes sovereignty as an essential quality of the states, and 
that it must be interpreted under this presupposition. Consequently, con- 
clusions might be drawn from the ‘‘sovereignty’’ of the states which de- 
prive the duties formulated in the instrument of any legal value. 
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THE CASE OF HYDERABAD BEFORE THE 
SECURITY COUNCIL 


By CLypE EAGLETON 
Of the Board of Editors; Adviser to the Representative of Hyderabad 


On the agenda of the Security Council, and regularly listed by the See- 
retary General among the ‘‘matters of which the Security Council is 
seized’’ is the item ‘‘Question of Hyderabad.’’ No action has yet been 
taken by the Security Council on this item, further than keeping it on the 
agenda; the ease has been presented but not discussed. Various interest- 
ing questions of international law and of the constitutional law of the 
United Nations are raised by this situation, which is thus far the worst 
failure of the United Nations. Equally as interesting political factors? 
are involved, which have in fact had more weight than the legal factors. 
Only the latter will be considered in this discussion. 


I. SUBMISSION OF THE CASE 


The complaint of Hyderabad was presented in a cablegram dated Au- 
gust 21, 1948, addressed to the President of the Security Council, which 
read as follows: 


1 The political situation may be compactly summarized in a quotation from Professor 
Coupland: 


‘If no more than the Central Indian States and Hyderabad were excluded from the 
Union, the United Provinces would be almost completely cut off from Bombay and Bom- 
bay completely from Sind. The strategic and economic implications are obvious enough. 
.. » India could live if its Moslem limbs in the North-West and North-East were ampu- 
tated, but could it live without its heart?’’ (Quoted from Government of India, White 
Paper on Hyderabad, 1948, p. 3.) 


A short discussion of this aspect of the question may be found in Phillips Talbot, ‘‘ Kash- 
mir and Hyderabad,’’ in World Polities, Vol. 1 (1949), pp. 321-322. 

There is little doubt that Hyderabad must be part of India; and the political ‘‘real- 
ist’? may therefore be impatient with the ‘‘legalism’’ of this article. After all, he 
would say, the Security Council is a political body. However, the Security Council 
failed as much in the political sense as in the legal sense to act; it simply made no effort 
to solve the problem put before it. I believe, therefore, that I am justified in calling 
this case the worst failure of the United Nations—whether looked at from a political or 
4 legal viewpoint. The use of force by India was unnecessary; she could have achieved 
4 satisfactory solution without this violation of the Charter. A solution could easily 


have been reached by the Security Council at the time of the intervention of Pakistan 
in May, 1949. 
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The Government of Hyderabad, in reliance on Article 35, paragraph 
2, of the Charter of the United Nations, requests you to bring to the 
attention of the Security Council the grave dispute which has arisen 
between Hyderabad and India, and which, unless settled in accord- 
ance with international law and justice, is likely to endanger the main- 
tenance of international peace and security. Hyderabad has been 
exposed in recent months to violent intimidation, to threats of invasion, 
and to crippling economic blockade which has inflicted cruel hard- 
ship upon the people of Hyderabad and which is intended to coerce 
it into a renunciation of its independence. The frontiers have been 
forcibly violated and Hyderabad villages have been occupied by In- 
dian troops. The action of India threatens the existence of Hydera- 
bad, the peace of the Indian and entire Asiatic Continent, and the 
principles of the United Nations. The Government of Hyderabad is 
collecting and will shortly present to the Security Council abundant 
documentary evidence substantiating the present complaint. Hydera- 
bad, a State not a Member of the United Nations, accepts for the pur- 
poses of the dispute the obligations of pacific settlement provided in the 
Charter of the United Nations. 

It is understood that the submission of the present complaint does 
not prejudice the submission of the dispute to the General Assembly.’ 


This was followed by a cablegram dated September 12, 1948, in which the 
Government of Hyderabad, in view of the ‘‘officially proclaimed intention 
of India as announced by its Prime Minister to invade Hyderabad,’’ asked 
that the complaint be put upon the agenda at ‘‘the earliest possible date 
such as Wednesday, fifteenth September.’’ On the following day (Sep- 
tember 13) a cablegram informed the Secretary General that Hyderabad 
had been invaded. 

Assuming for the moment that Hyderabad was a state, it had a right, 
though not a Member of the United Nations, to bring before the Security 
Council a dispute to which it was a party, provided it accepted in advance 
the obligations of pacific settlement in the Charter, for the purposes of that 
dispute. The mere presentation of the plea did not, of course, bind the 
Council to consider it; the Council could decide for itself its own compe- 
tence and its own duties with regard to such a request. The complaint of 
Hyderabad came before the Council at its 357th meeting in Paris on Thurs- 
day, September 16, 1948, Sir Alexander Cadogan (United Kingdom) 


2U.N. Doc. 8/986, Security Council, Official Records, 3rd Year, Supp., September, 
1948, p. 5. 

3 U.N. Docs. S/998 and S/1000, ibid., pp. 6, 7. The Secretary General, doubtless un- 
certain as to the status of Hyderabad, preceded each of these documents with the words: 
‘The Secretary General, not being in a position to determine whether he is required by 
the rules of procedure to circulate this communication, brings it to the attention of the 
Security Council, for such action as the Council may desire to take.’’ 

4L. M. Goodrich and E. Hambro, Charter of the United Nations: Commentary and 
Documents (2nd and rev. ed., Boston, 1949), p. 239, and discussion under Art. 35; A. 
Salomon, L’0.N.U. et la Paix (Paris, 1948), p. 113; C. Eagleton, ‘‘The Jurisdiction of 
the Security Council over Disputes,’’ this JouRNAL, Vol. 40 (1946), pp. 520-522. 


THE CASE OF HYDERABAD BEFORE THE SECURITY COUNCIL 279 


being President at that time.° The question before the Council was the 
adoption of the provisional agenda, prepared by the President and the 
Secretary General, and including the complaint of Hyderabad. Mr. 
Tsiang (China) asked that the Hyderabad case be postponed until Mon- 
day, since he was without instructions from his government. The Presi- 
dent was inclined to think that the matter was too urgent to delay. Mr. 
Jessup (U.S.) felt that the agenda could be adopted ‘‘without in any way 
prejudging the competence of the Security Council or any of the merits 
of the case.’’ The Chinese delegate argued that admission to the agenda 
‘‘does imply a certain view as to the juridical status of the parties to a 
dispute,’’ but was willing to have discussion provided that ‘‘a formal de- 
cision regarding the adoption of the agenda should be postponed.’’ 

Sir Alexander Cadogan then replied to an earlier request of the Soviet 
delegate as follows: 


I can inform the Security Council that on 15 August 1947 the 
suzerainty of the Crown in the United Kingdom over Hyderabad, and 
all other Indian States, came to an end. None of the powers previ- 
ously exercised by the Crown was transferred to the Government of 
the two new Dominions, that is, India and Pakistan. Hyderabad has 
not subsequently acceded to either of those Dominions, but on 29 No- 
vember 1947 the Nizam entered into a ‘‘standstill’’ agreement with 
the Government of India for a period of twelve months. One effect 
of that agreement was to place, during its currency, the conduct of 
Hyderabad’s external relations in the hands of the Government of 
India. There have been frequent allegations on both sides of breaches 
of the agreement, but there has been no resort to the arbitration for 
which provision was made in the ‘‘Standstill Agreement.”’ 


When the President put to a vote the question as to whether there should 
be an adjournment until Monday, there was one vote in favor and ten 
abstentions. Since a majority had not been obtained, the motion failed; 
and the President then put to a vote the motion of Argentina that the 
provisional agenda be adopted, with the understanding that its acceptance 
‘‘would not decide or affect the question of the Security Council’s compe- 
tence.’? By a vote of eight for, and three abstentions, the agenda was 
adopted. In accordance with previous precedent, the President then in- 
vited Sir Ramaswami Mudaliar, representative of India, and Nawab Moin 
Nawaz Jung, representative of Hyderabad, to take seats at the Council 
table. 

Nawab Moin presented his case over some pages, which may be summed 
up in his own words as follows: 

Our case is that the United Nations is confronted with the most de- 
termined and most serious onslaught on its principles since the Or- 


ganization was set up; that this breach of the Charter is not the result 
of a sudden eruption of passion but is due to a premeditated plan, the 


5S.C., O.R., 3rd Year, No. 109, 357th meeting, Sept. 16, 1948. 


e 
n 
n 
1, 
n 
1- 
a- 
1e 
is 
nt 
a- 
he 
eS 
he 
on 
ed 
ate 
ep- 
ad 
ht, 
ity 
nce 
hat 
the 
ipe- 
t of 
urs- 
m 
nber, 
ul- 
rds: 
d by 
f the 
and 
A. 
on of 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


implications of which have been carefully weighed and deliberately 
accepted; that the action taken by the Dominion of India constitutes 
a denial of the principles of independence and equality, as laid down 
in the Charter; that the cause of Hyderabad has now been identified 
with those principles; that it is within the province and in the power 
of the United Nations to prevent the accomplishment of the criminal 
design; and that action—swift, authoritative and determined—must 
be taken to prevent and to stop this threat to international peace and 
justice. 


He urged that time was limited and every hour counted; and went on to 


say: 


The situation demands immediate action by the Security Council not 
only under Chapter VI of the Charter relating to the peaceful settle- 
ment of disputes, but also under Chapter VII which bears on the action 
of the Security Council for enforcing its decisions for safeguarding 
the peace of the world. In that Chapter, Article 39 of the Charter 
enjoins on the Security Council the duty to determine the existence 
of any threat to the peace, breach of the peace, or act of aggression, 
and that it shall take appropriate action. Who ean doubt that these 
conditions are now present? 


To this complaint, Sir Ramaswami Mudaliar, on behalf of India, replied 
that he would not go into the merits or demerits of the allegations made, 
since Hyderabad had no right to appear before the Security Council at all. 
He said: 


He 


In my Government’s view, Hyderabad is not competent to bring any 
question before the Security Council; that it is not a State; that it is 
not independent; that never in all its history did it have the status 
of independence; that neither in the remote past nor before August, 
1947, nor under any declaration made by the United Kingdom, nor 
under any Act passed by the British Parliament, has it acquired the 
status of independence which would entitle it to come in its own right 
to present a case before the Security Council. 


asked for time until Monday, when he would present documents and 


state his case. When Monday came, however, Hyderabad had surrendered 
(we shall return to this below) and the Council, naturally, in uncertainty, 
postponed action—indefinitely, as it has turned out. Looking ahead, how- 
ever, for a moment, we find Sir Benegal Rau, then the representative of 
India, taking the same position at a Security Council meeting in May, 
1949, and quote from his words as follows: 


Hyderabad was not a State in the international sense before the In- 
dian Independence Act; she is not one now by virtue of the Stand 
Still Agreement and the arrangements which followed it; and she can- 
not be one at any time in the future if India is to live. We cannot 
defy or ignore geography. It follows that any dispute with Hydera- 
bad is not an international dispute. All matters relating to Hydera- 


6 Ibid., pp. 10, 12-13, 18-19. 
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bad are now dealt with regularly by the Government of India as 
matters of domestic concern.’ 


Several questions arise as to the legal status of Hyderabad. Is it a 
sovereign state? Was it at any time a part of India? Did Hyderabad 
seek to remain independent? Was the matter a domestic question under 
Article 2, paragraph 7, of the Charter? 


II. THE QUESTION OF COMPETENCE 


The International Status of Hyderabad 


The legal status of the several hundred ‘‘Princely States’’ of India has 
always been a matter of curiosity and debate among students of interna- 
tional law. Cases such as Mighell v. Sultan of Johore® or Duff Develop- 
ment Co. v. The Government of Kelantan,® in which the States concerned 
were held to be sovereign states, are well known to them, as is also the 
question whether courts other than British courts would have rendered the 
same judgment. It is, however, unnecessary to enter into this debate, for 
whatever limitations may have existed upon the sovereignty of Hyderabad, 
they were limitations imposed by Britain, not by India; they were rights 
of Britain, not of India. India had, and could have, no jurisdiction or 
claim whatever over Hyderabad for the simple reason that there was no 
India, as a state, before 1947. Hyderabad was part of a geographical 
area known as India, but she was not part of a non-existent state of India; 
nor could the newly-created state of India claim to have had rights or 
paramountey over Hyderabad before India existed as a state; nor could 
India claim by right of succession rights which were not transferred to 
her by the previous ruler. 

Hyderabad was at one time a part of the Mogul Empire, and became 
independent of it in the eighteenth century, after the breakdown of that 
empire. Gradually, through a succession of treaties, Britain increased her 
control over Hyderabad in various ways, which finally came to be expressed 
in the term ‘‘paramountcy.’’?° The paramount powers were exercised 


78.C., O.R., 4th Year, No. 28, 425th meeting, p. 7. This statement ignores the effect of 
the Indian Independence Act which, as we shall see, authorized independence for the 
Princely States if desired. The ‘‘Stand Still Agreement’’ did not grant independence, 
but confirmed it implicitly; and ‘‘the arrangements which followed it’’ were invasion and 
military government. Nor does it follow from the facts of geography that Hyderabad 
should legally be regarded as a domestic concern by India. 

8L.R., [1894] 1 Q.B. 149. 

®In which the House of Lords said: ‘‘It is obvious that for sovereignty there must be 
4 certain amount of independence, but it is not in the least necessary that for sovereignty 
there should be complete independence.’’ L.R., [1924] A.C. 797. 

10 A vague term by which Britain sought to reconcile her admission of the sovereignty 
of the Princely States with the actual fact of her control over them. As to the status 
of the ‘‘Princely States,’’? see Taraknath Das, Sovereign Rights of Indian Princes 
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by the Viceroy, and in the form of advice and direction to the Government 
of Hyderabad, of which the Nizam was the head. The controls exercised 
over Hyderabad were exclusively British; what, then, was the position of 
Hyderabad when Britain relinquished her position of paramountcy ? 


Effect of the Indian Independence Act 


In various official acts and statements, the British Government made its 
intentions clear. As far back as the Government of India Act of 1935," 
the claim of the Indian States (as distinguished from the parts of India 
ruled directly by Britain) was recognized, and promises were made that 
paramountcy functions would not be transferred to a self-governing India 
save with the consent of these States. In preparing for the Indian Inde- 
pendence Act of 1947, it was again said,'* ‘‘The British Government could 
not and will not in any circumstances transfer paramountcy to an Indian 
Government.’’ The Act itself says (Section 7b) : 


The suzerainty of His Majesty over the Indian States lapses, and with 
it all treaties and agreements in force at the date of the passing of 
this Act between His Majesty and the rulers of the Indian States, all 
functions exercisable by His Majesty at that date with respect to 
Indian States, all obligations of His Majesty existing at that date 
towards Indian States or the rulers thereof, and all powers, rights, 
authority or jurisdiction exercisable by His Majesty at that date or 
in relation to Indian States by treaty, grant, usage, sufferance or 
otherwise.'* 


Nowhere in the Act are any such rights or functions transferred to any 
other state; they simply lapse. 

Other official statements show that the intention of the British Govern- 
ment was that the Princely States should be left free to join either with 
India or with Pakistan, or to remain independent; though with such state- 
ments there was usually coupled the fervent hope that these States would 
choose to join with one or other of the two new Dominions. Thus, for ex- 
ample, Lord Listowel, Secretary of State for India, said in the House of 
Lords July 16, 1947: 


From that moment the appointments and functions of the Crown 
Representative and his officers will terminate and the States will be 
the masters of their own fate. They will then be entirely free to choose 


(Madras, 1925); E. Thompson, The Making of the Indian Princes (Oxford, 1944). In 
an article in this JOURNAL, Vol. 43 (1949), pp. 57-72, Dr. Das argues that paramountcy 
belonged always to the Government of India, whatever authority that might be at a 
given moment. 

11 26 Geo. 5, Ch. 2 (Aug. 2, 1935). 

12In the Memorandum by the Mission on States’ Treaties and Paramountcy, 1946, 
Cmd. 6835. This was repeated by the Prime Minister July 10, 1947, House of Com- 
mons, Official Report, 439 H.C. Deb. 55, ce. 2451; and by the Secretary of State for 
India on July 16, 1947, House of Lords, Official Report, 150 H.L. Deb. 5s, ¢. 811. 

1810 and 11 Geo. 6, Ch. 30 (July 18, 1947). 
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whether to associate with one or the other of the Dominion Govern- 
ments or to stand alone, and His Majesty’s Government will not use 
the slightest pressure to influence their momentous and voluntary 
decisions. But I think it can hardly be doubted that it would be in 
the best interests of their own people, and of India as a whole, that 
in the fulness of time all the States should find their appropriate 
place within one or the other of the new Dominions.* 


Prime Minister Attlee, on July 10, 1947, made a similar statement: 


With the ending of the treaties and agreements, the States regain their 
independence. But they are part of geographical India, and their 
rulers and peoples are imbued with a patriotism no less great than 
that of their fellow Indians in British India. It would, I think, be 
unfortunate if, owing to the formal severance of their paramountcy 
relations with the Crown, they were to be islands cut off from the rest 
of India.*® 


Finally, it is to be noted that in the ‘‘Stand Still Agreement’’ between India 
and Hyderabad of November 19, 1947, Article 3 said that ‘‘nothing herein 
contained shall include or introduce paramountey functions or create any 
paramountcy relationship.’’ *° 

In later debates, after the conquest of Hyderabad, members of Parlia- 
ment strongly upheld the right of Hyderabad to make its own choice and 
denounced the Government for its failure to defend Hyderabad against 
India. Mr. Winston Churchill, for example, quoted a speech in which Mr. 
Nehru said ‘‘If and when we think it necessary, we will start military 
operations against Hyderabad State,’’ and went on to say: 


It seems to me that that is the sort of language which really might 
have been used by Hitler before the devouring of Austria—That 
speech does cause me the greatest anxiety, because if an act of aggres- 
sion were committed by India, or by the Nehru Government of India, 
upon the independent State of Hyderabad, the British Crown and 
even the person of His Majesty would be involved, owing to the ar- 
rangements which have been made. . .. 1 warn Ministers that... 


14 House of Lords, Official Report, 150 H.L. Deb. 5s, ¢. 812. 

15 House of Commons, Official Report, 439 H.C. Deb. 5s, ¢. 2451. 

16 Quoted from Government of India, White Book on Hyderabad, 1948, Appendix II; 
found also in the Hyderabad official documents, Hyderabad’s Relations with the Gov- 
ernment of India (Karachi, April, 1948), Vol. I, p. 27. The principal documentary 
sources of the two States on this question are as follows: 


For India; White Paper on Indian States (Printed in India by the Manager Govt. of 
India Press, New Delhi, July, 1948) ; White Paper on Hyderabad, 1948. 

For Hyderabad: Hyderabad’s Relations with the Dominion of India (Prepared by the 
Government of His Exalted Highness, the Nizam of Hyderabad, and Berar, Printed at 
Burns Road, Karachi (which is really the first of three volumes); Vol. II, June, 1948; 
Vol. III, August, 1948). There are also two larger volumes, The Complaint of Hydera- 
bad against the Dominion of India; and Appendices to the Complaint of Hyderabad 
against the Dominion of India. The latter two volumes were distributed to members 
of the Security Council (see S/1001). 
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they have a personal obligation which affects their honor and good 
faith not to allow a State which they have assured has a declared and 
sovereign status to be strangled, stifled, starved out, or actually over- 
borne by violence.” 


It is not denied by speakers for India that the Act of Parliament left the 
Princely States independent and transferred no paramountcy from Britain 
to India.‘® An official document of India, the White Paper on Indian 
States, for example, says: 


All that the Dominion Government inherited from the Paramount 
Power was the proviso to Section 7 of the Indian Independence Act, 
which provided for the continuance, until denounced by either of the 
parties, of agreements between the Indian States and the Central and 
provincial Governments in regard to specified matters, such as Cus- 
toms, Posts and Telegraphs, etc.'® 
The Viceroy of India (Lord Mountbatten) in a farewell conference with 
the rulers of Indian States said to them that ‘‘the States have complete 
freedom—technically and legally they are independent.’’*° And finally, 
a speaker for the Government of India, in its Parliament on March 15, 
1948, recognized and confirmed this status: 


In regard to them [major States unaffected by the movement for 
merger or union| the Government of India’s policy is clear and un- 
equivocal. There is no desire on our part, in any way, to coerce them 
into merger or integration. If they wish to remain as separate au- 
tonomous units, we would have no objection. . . .”! 


The representative of India, speaking in the Security Council on January 
15, 1948, said: 


On 15 August, when the Indian Independence Act came into force, 
Jammu and Kashmir, like other states, became free to decide whether 
she would accede to the one or the other of the two Dominions, or re- 
main independent. It was, however, expected that the State would, 
as a matter of course, enter into relationship with one or the other of 
the Dominions, having regard to her geography and history, her eco- 
nomic interests and the wishes of her population.** 


17 House of Commons, Official Report, 454 H.C. Deb. 5s, e. 1726-1733, July 30, 1948. 

18 Thus Dr. Das, though he argues that the Government of India Act of 1935 ‘‘did not 
provide for any change of status of Indian Princes in relation to the Suzerain Power, 
the Government of India,’’ quotes the Cabinet Mission to India of 1946 ‘‘that the 
Indian States should be free to accede to either Pakistan or the Union of India, or to 
remain outside of both Dominions,’’ and concludes that ‘‘by the Independence of India 
Act the Government of India was divested of paramountey.’’ Taraknath Das, ‘‘The 
Status of Hyderabad during and after British Rule in India,’’ this JourNAL, Vol. 43 
(1949), pp. 68, 69, 70. 

19 Government of India, White Paper on Indian States, p. 12. See pp. 3, 5, 6, 10 and 
elsewhere for similar statements. 

20 Ibid., p. 49. 21 Ibid., p. 26. 

22 U.N. Doc. S/P.V. 227, p. 32; see also p. 86. 
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Recogmtion 


In view of the above and other such statements, it seems beyond doubt 
that the British Government intended the Princely States to be free to 
choose independence if they so wished, and that this was officially recog- 
nized by the Government of India. This being so, Hyderabad assumed 
(if it had never been independent) or resumed (if it had been independent) 
the position of a sovereign state; in any case, it was a political entity dis- 
connected from either Britain or India. Over this fully organized and 
stable government, there was no legal claim on the part of any outside au- 
thority. Sir Benegal Rau observed, however, that it had obtained recog- 
nition from no other state, and quoted Sir Hartley Shaweross as saying 
(July 14, 1947) that ‘‘we do not propose to recognize the States as sepa- 
rate international entities on 15 August when the Bill comes into opera- 
tion.’ 

As to this point of recognition, several things may be said. Britain did 
authorize independence for these States, if they chose to take it under 
the Indian Independence Act, but she could not well extend formal recog- 
nition to them until she knew what their choice would be. Nothing in 
Sir Hartley’s words would prevent later recognition; indeed, recognition 
should logically flow from the British position, in due course, for such 
States as might wish to remain independent. No Member of the United 
Nations could with propriety recognize a state whose status was at the 
moment before the Security Council for decision. Whether recognized 
or not, Hyderabad was an independent state, fully organized, of size and 
resources sufficient to entitle it to recognition according to usual standards 
of stability and willingness to meet international obligations. 

However, the recognition of Hyderabad is an unimportant matter; the 
really important question is whether recognition should be given to the 
Indian conquest of and claim to title over Hyderabad. Through the 
Hoover-Stimson doctrine of non-recognition, the United States asserted 
that she would not recognize as legal changes brought about by the use of 
force contrary to treaty obligations, and that principle has been widely 
accepted since that time. It is indeed a fundamental principle of law in 
general: ex iniuria ius non oritur. The least that a Member of the United 
Nations could do is to refuse to recognize a conquest and absorption 

*38.C., O.R., 4th Year, No. 28, 425th meeting, p. 6. Italics added. 

*4The formal document embodying the Complaint of Hyderabad puts forward an 
argument (p. 26) that recognition is merely declaratory of the existing fact of statehood, 
which apparently derives from the writings of Professor Lauterpacht. See his Recog- 
nition in International Law (Cambridge, 1947), Ch. III and passim. ‘Whether or not 
a government exists clothed with the power to enforce its authority within its own terri- 
tory, obeyed by the people over whom it rules, capable of performing the duties and 
fulfilling the obligations of an independent power, able to enforce its claims by military 
force, is a fact, not a theory.’’ Wulfsohn v. R.S.F.S.R., 234 N. Y. 372 (1923). 
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achieved in violation of the Charter of the United Nations. The United 
States has acted upon this principle with regard to the Baltic states, and 
in other situations; the Government of the United Kingdom apparently 
assumed, in the case of the Italian conquest of Ethiopia, that the rule of 
non-recognition applied and that she must therefore take steps to escape 
the binding force of the rule, so that she could recognize the Italian title.*® 
It is justifiable to wonder why these states, and others, should not apply 
in the case of Hyderabad the principle which they have applied elsewhere. 

In any case, recognition by individual states is not the test or condition 
of appearance before the Security Council; if it were, there might be some 
strange cases of confusion and cross-purposes. The Security Council de- 
cides for itself who may appear before it, and its own competence in gen- 
eral; it is not bound by the fact that this state or that state did, or did not, 
grant recognition. In practice it has heard entities of far more doubtful 
status than Hyderabad. On various occasions the representative of the 
Jewish Agency for Palestine was heard.*® That an unrecognized and non- 
sovereign entity could appear before the Security Council seems to have 
been confirmed in the Indonesian case in which, incidentally, the repre- 
sentative of India argued for such a right. He said, among other things: 
‘“‘The distinction that I make is that there can be States without full 
sovereignty which are States for the purposes of Chapter VII of the 
Charter.’’*7 The representative of Australia asserted that ‘‘there is no 
provision in the Charter which says that, for the purposes of a State com- 


ing before the Council or participating in its discussions, it has to be a 
sovereign State.’’*® The Security Council did in fact admit a representa- 
tive of the Indonesians to the table for discussion of its case.2® The prece- 
dents thus indicate that Hyderabad, whether sovereign or not, would be 
allowe. dy the Council to be heard. 


A Domestic Question? 


The representatives of India, as we have seen, maintained that the com- 
plaint of Hyderabad was not an international question; they also asserted 
that it was a ‘‘domestic question’’ under Article 2, paragraph 7, of the 
Charter, and that the United Nations could not therefore deal with it. This 
is a somewhat amazing feat of logic. It assumes that Hyderabad is a part 
of India, although, as has just been shown, there is no legal basis for such 
an assumption; it assumes also that India can decide the question and that, 


25 See the discussion in Lauterpacht, op. cit., Ch. XXI, and his references to the 
Ethiopian case at pp. 343, 418. 

26 See U.N. Docs. S/P.V. 258, Feb. 27, 1948, pp. 2-35; S/P.V. 262, March 5, 1948, 
pp. 11-35; S/P.V. 274, March 24, 1948, pp. 47-51. 

27 §.C., O.R., 2nd Year, No. 74, 181st meeting, p. 1924. See also No. 67, 171st meeting, 
p. 1628. 

28 Ibid., 181st meeting, p. 1930. 29 §.C., O.R., 2nd Year, No. 74, p. 1940. 
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since she has decided it, the Security Council cannot hear the complaint of 
Hyderabad. As we have seen, India herself had interpreted the Indian 
Independence Act as meaning that Hyderabad could remain independent ; 
the claim that the matter was now a domestic question would therefore 
mean that India claimed that Hyderabad had since that time become in- 
corporated into India. Since this happened as the result of Indian in- 
vasions, the assertion would amount to an admission of aggression and a 
claim to title through conquest. 

As Sir Zafrullah Khan said, the mere fact that independence has been 
destroyed (by force) does not make it a domestic question: 


If that were so, then, after every annexation by one State or territory 
belonging to another State, once the annexation had been completed 
as the result of military action——I shall describe it in no harsher terms 
—the State that had gained the accession might say, ‘‘ Well, this is 
now a domestic question. Today, it is a domestic matter. The terri- 
tory is part of our territory and there is no trouble about it.’’ °° 


To accept such a conquest as a domestic question under the Charter would 
be to negate the purposes of the Charter; its very assertion in these cireum- 
stances should arouse the Council to action. The assertion is all the more 
amazing in view of the vigor with which India denied the claim of South 
Africa that the treatment of Indians in her territory was purely domestic, 
and the claim of The Netherlands that the problems of her colonies were 
domestic matters. In both of these cases there was sound legal argument 
that the United Nations had no right to interfere; yet India insisted upon 
that right and prevailed. If these were not domestic matters, how could 
the situation of Hyderabad, which was no part of India at all, nor claimed 
to be a part until after conquest, be regarded as one in which the United 
Nations could not interfere ? 


III. NEGOTIATIONS WITH INDIA 


The Attitude of Hyderabad toward Accession 


Even before the Indian Independence Act went into force, Hyderabad 
had been considering becoming part of the proposed new state of India. 
She had, indeed, taken a leading part in the movement toward a federal 
India in 1935; and the decision to divide India put her into a position of 
great difficulty. This was expressed by the Nizam in a Firman of June 
11, 1947: 


The basis of division of British India is communal [7.e., religious]. 
In my State, however, the two major communities live side by side 
and I have sought, since I became ruler, to promote by every means 
good and friendly relations between them. . . . By sending represent- 


808.C., O.R., 4th Year, No. 28, 425th meeting, p. 14. 
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atives to either of the Constituent Assemblies Hyderabad would seem 
to be taking one side or the other.** 


The partition of India faced Hyderabad with the communal problem, and 
it was especially difficult since, with a population 85% Hindu, it was ruled 
by a Muslim government. Moslem and Hindu had, in spite of this, lived 
together peacefully in Hyderabad; now the Nizam must choose between 
a far-away Moslem state (Pakistan) and a Hindu state completely encir- 
cling it (India), or else remain independent of either. Furthermore, Hy- 
derabad was the largest and most firmly established of the Indian States, 
and it was not willing to be simply incorporated into India, with no 
autonomy left to 

The Nizam, on August 8—before the new state of India had been in- 
augurated—wrote to the Crown Representative (Lord Mountbatten, who 
a week later was to exchange this office for that of Governor General of 
the Dominion of India) a letter in which, while opposing organic union of 
Hyderabad with either of the new Dominions, he suggested a treaty cover- 
ing the ‘‘three essential subjects of External Affairs, Defence and Com- 
munications’’; and on September 18 he sent to Lord Mountbatten (now 
Governor General) ‘‘draft heads of agreement’’ for such a treaty. To 
this the new Governor General replied that his Ministry regarded the 
Instrument of Accession, which other Princely States had accepted, as 
being most generous and ‘‘would find it very difficult to offer any other 
Instrument to any other State.’’ Furthermore, he said, the proposed 
agreement ‘‘gives no legislative power to the Dominion, and this is an 
arrangement which they cannot accept.’’ *% 


The Stand Still Agreement 


The Nizam argued that such a grant of legislative power would mean 
the very accession to which he was opposed; it would be complete surrender. 
He was, however, willing to discuss any form of association between India 
and Hyderabad, short of absorption. On October 15, 1947, he offered a 
draft ‘‘Stand Still Agreement’’ which, after considerable modification was 
signed on November 29, 1947. Under its terms, the Arrangements con- 
cerning External Affairs, Defence and Communications were continued; 
India should not have the right to ‘‘send troops to assist the Nizam in the 
maintenance of internal order’’ or for any other purpose except in time 


31 Hyderabad’s Relations with the Dominion of India, p. 1. 

82 The special position of Hyderabad was at various times acknowledged by the 
Governor General of India. On August 15, 1947, he said to the Constituent Assembly: 
‘‘ Hyderabad occupies a unique position in view of its size, population and resources, 
and it has its special problems.’’ At the same time, the Governor General consistently 
and firmly urged that it accede to India rather than remain independent. Complaint of 
Hyderabad, Volume of Appendices, p. 22. See also pp. 19-20, 29. 

83 Complaint of Hyderabad, Appendices, pp. 16, 23-28, 29. 
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of war; by Article 3, ‘‘nothing herein contained shall include or introduce 
Paramountcy functions or create any Paramountcy relationship’’; and 
finally, any dispute under the Agreement should be referred to arbitration. 
It was to continue for one year, that is, until November 29, 1948.%4 

The purpose of this important document was to allow time for negotia- 
tion; and the Governor General expressed the hope that ‘‘before the present 
agreement expires, it will be possible for Hyderabad to accede to the 
Dominion of India.’’ He asserted also that ‘‘it is the earnest desire of 
the Government of India to maintain the sovereignty of the States and to 
work with them as full partners in the administration of the three subjects 
proposed for accession.’’ *° 

It is not possible here to trace the course of the negotiations which fol- 
lowed; according to the frequent pattern of such controversies, calm and 
reasonable consideration deteriorated rapidly. To India it appeared that 
Hyderabad sought too much freedom which, if conceded, would leave a 
sore in the heart of India; to Hyderabad it appeared that India, in the 
face of earlier promises, now wished to absorb her completely—a Muslim 
State to be put under Hindu and alien rule after seven centuries of sepa- 
rate personality and growth. Each side charged the other with breaches 
of the Agreement, and words and tones which had once been cordial now 
became truculent on the side strong enough to afford truculence, and 
fearful and desperate on the weaker side. 

In Hyderabad an organization known as the Razakhars developed.** The 
word means ‘‘volunteers,’’ and they were at first merely helpers with the 
political party called Ittehad-ul-Muslimeen, whose purpose was to uphold 
Muslim strength. They grew rapidly as danger of attack from India grew, 
their intent being to defend Hyderabad and Muslims against border raids 
and invasion. Demonstrations were held opposing concessions to India, 
and the Ministry headed by Chattarji resigned. Furious accusations were 
made against them; they were called gangsters, who had frightened the 
Nizam into refusing to codperate and had forced him to discharge his 
Prime Minister. Later, Sir Ramaswami Mudaliar told the Security Coun- 
cil that the Nizam had become ‘‘not a free agent, but a person under the 
control of a set of gangsters,’’ and therefore India was forced to interfere.*” 


34 Ibid., pp. 31, 112. The ‘‘Stand Still Agreement’’ may be found in ibid., pp. 40-41; 
or in Government of India, White Paper on Hyderabad, 1948, Appendix II, p. 45. 

35 Complaint of Hyderabad, Appendices, p. 41. 

86 The view of the Government of India as to the Razakhars may be found in the 
White Paper on Hyderabad, Ch. VII, entitled ‘‘Razakhars: A Menace to Security. ’’ 

878.C., O.R., 3rd Year, No. 112, 360th meeting, p. 24. Modern propaganda describes 
those who defend their government against attack as ‘‘war criminals’? or ‘‘ sangsters.’’ 
The effect of the Razakhars was not to change, but to support the Nizam’s ardent de- 
sire for independence. The Nizam appears to have been a weak character, and it is 
possible that without this backing he might have been more willing to make concessions 
to India. The London Times reported, at the time of the Indian invasion, that the 
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In India, likewise, the tone of voice became more violent. Though the 
Governor General repeated on April 8 that ‘‘there is no intention of 
offensive action by the Indian Union against Hyderabad,’’ on April 24 
Pandit Nehru was saying, ‘‘There are two courses now open to Hyderabad 
—war or accession’’; and on July 25 he said to a mass meeting, ‘‘if and 
when we consider it necessary we will have military operations against 
Hyderabad State.’’** There were repeated statements that India could 
not tolerate an independent Hyderabad; and the Governor General inti- 
mated to delegates of Hyderabad that powerful military forces were handy, 
that India was under great temptation to take military action, and there 
was no way to prevent the Indian Army from taking over Hyderabad.** 
In all of this, the implication is clear that India regarded Hyderabad as a 
separate unit, not yet part of India. 


Economic Blockade 


Among the complaints of Hyderabad was the economic pressure brought 
upon it by India, which completely surrounds it. The Government of 
India at times denied that there was an economic blockade, and at times 
admitted it. By the terms of the ‘‘Stand Still Agreement’’ communications 
were to be maintained as before; and the Governor General, on April 8, 
1948, assured the Nizam: ‘‘I would never be a party to improper pressure 
on your State. . . . Never will I, the constitutional Governor General of 
India, be a party to any such procedure.’’*° But on June 17, Mr. Nehru 
said: ‘‘we will continue our policy which comprises economic blockade to 
some extent and the tightening of the border’’; and on June 7 the Gov- 
ernor General as part of a bargain suggested that India might contribute, 
among other things, ‘‘The lifting of the present so-called blockade and 
arrangements for the positive movement of goods into Hyderabad to be 
recommenced immediately.’’ 

Hyderabad complained of systematic stoppage of trade, the freezing of 
her holdings in India of Indian securities, the denial to Hyderabadi of 
currency and facilities for payment across the border, and interruption of 
air transport.*® The measures taken were apparently effective, even to 
excluding medical supplies and chlorine for purifying the water supply; 


fanaticism, military equipment and organization, and offensive spirit of the Razakhars 
‘*have been greatly exaggerated by Indian propagandists’’ and that only 5% of them 
had old guns, the rest being armed with staves. 

38 Complaint of Hyderabad, Appendices, pp. 85, 88, 156. 

39In the House of Commons, Col. Gomme-Duncan, describing this conference, spoke 
of ‘‘the extraordinary threat by the Governor General of India.’’ House of Commons, 
Official Report, 454 H.C. Deb. 5s, c. 188, Sept. 15, 1948. 

40 Complaint of Hyderabad, p. 88, and Appendices volume, p. 83. 

41 Ibid. (Appendices), pp. 145 and 128. 

42 Complaint of Hyderabad, p. 91, and Part VI in general. See also House of Com- 
mons, Official Report, Vol. 454, ce. 1723-4, 1738. 
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missionaries wrote indignant letters to English papers and complaints were 
made in Parliament by Mr. Churchill and others. The blockade was effec- 
tive also in making residents of Hyderabad realize their dependence upon 
India. 

One result of this ‘‘economice blockade’’ was the stoppage of the supply 
of guns and ammunition to Hyderabad, with a resulting curious argument 
as to ‘‘gun-running.’? The Governor General had given assurances ** that 
the ‘‘Dominion Government will be able to supply your legitimate require- 
ments’’; but the repeated requests of Hyderabad were not honored. In 
any case, how would India measure the legitimate requirements of Hy- 
derabad, her adversary? Sir Benegal Rau, before the Security Council, 
emphasized that a British court had convicted a ‘‘gun-runner’’ who had 
been supplying Hyderabad by air with machine guns, anti-aircraft guns, 
and ammunition. He regarded this as evidence of lawlessness and disorder 
in Hyderabad, as a result of which India was forced to interfere.** <Ac- 
cording to Hyderabad, it was the inability to get guns which caused law- 
lessness, and her effort was due to fear of invasion rather than to internal 
disorder. In reply to the demands of India that the Razakhars organiza- 
tion be broken up, the Nizam replied that if the Hyderabad Army were 
adequately equipped and supplied to deal with raiders and local subversive 
elements, there would be no need for the Razakhars ** and they would dis- 
appear. In the attitude of India on this point, there seems to be an 
assumption that Hyderabad was so completely a part of India—even before 


its conquest—that purchase of munitions for its own use was illegal. 


Plebiscite and Arbitration 


The Governor General on August 27, 1947, sent a telegram to the Nizam 
in which he said that the Government of India ‘‘would not consider any 
solution other than your signing the Instrument of Accession,’’ as other 
States had done, but would be willing to ‘‘test the will of the people by 
sending British officers to conduct a referendum on this issue in the same 
way as was recently arranged in the N.W.F.P.’’ The Nizam replied that 
‘the problems of the constitutional position of Hyderabad are such that 
the question of referendum does not arise.’’*® The matter does not seem 
to have been pressed further at this time, but on May 25, 1948, the Gov- 
ernor General, in conference with the Prime Minister of Hyderabad and 


43 Complaint of Hyderabad, Appendices, pp. 41-42. 

448.C., O.R., 4th Year, No. 28, 425th meeting, pp. 2-3. Sir Zafrullah Khan asked, 
‘‘Why does a government try to get anti-aircraft guns?’’ ‘‘The attempt to obtain 
anti-aircraft guns is an eloquent commentary on what Hyderabad feared and what it 
was trying to provide for.’’ JIbid., pp. 25-26. 

45 Complaint of Hyderabad, Appendices, p. 105. 

46 White Paper on Hyderabad, p. 36; Hyderabad’s Relations with the Government 
of India, Vol. III, p. 19. 
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V. P. Menon, representing India, suggested to both parties the possibility 
of holding a plebiscite. According to the minutes of that meeting ‘‘neither 
of them were keen on this idea,’’ but they did discuss various ways of 
holding a plebiscite, included among them direction by outsiders to be 
named by the United Nations, or by the International Court of Justice.’ 
On June 7 there was further discussion, where ‘‘it was pointed out that 
the Government of India might well, but for recent events in connection 
with Kashmir, have agreed to the selection of the United Nations Organi- 
zation [as the controlling authority]. But this was improbable in present 
circumstances.’’ On the following day, 


When the Prime Minister of Hyderabad pointed out that Hyderabad 
was agreeable to a plebiscite being held to decide whether Hyderabad 
should be independent or should accede to the Indian Dominion, Mr. 
Menon said that Hyderabad should now accede in substance and leave 
it to be confirmed by the plebiscite. 


Mr. Menon further said that his government was not prepared to look at 
any draft ‘‘unless they were given—‘here and now’—overriding powers 
of legislation in matters of defence, external affairs and communications 
and unless responsible government was granted in substance reflecting the 
position of the majority community.’’ The Hyderabad delegation, having 
no such authority, withdrew and consulted the Nizam who, on June 15, 
issued a Firman agreeing to a plebiscite on the basis of adult franchise, 
under the supervision of some impartial and independent body, and agree- 
ing also to establish a responsible government.** 

The White Paper on Hyderabad, issued by the Indian Government, heads 
a paragraph on these discussions ‘‘Nizam rejects the proposal,’’ which is 
difficult to understand until one reads the words following: ‘‘on the issue 
of accession and interim arrangements.’’ These ‘‘arrangements’’ could 
refer only to the Indian suggestion, noted above, that Hyderabad ‘‘ accede 
in substance and leave it to be confirmed by the plebiscite.’’ Such a 
plebiscite would appear to be a vain waste of money and energy. The 
‘‘Complaint’’ presented by Hyderabad to the Security Council renewed 
the offer to hold a plebiscite ‘‘ provided that negotiations, free of dictation, 
are resumed and that the conditions of freedom from outside interference 
and coercion are restored.’’ It was again renewed before the Security 
Council by Nawab Moin, who added, ‘‘but there must be a true plebiscite, 
not a mockery under the pressure of Indian military power and of imported 
Indian administrators.’’ *° 

Attempts to arrange arbitration also failed. On April 5, 1948, when 
negotiations were becoming more difficult, the Prime Minister of Hyderabad 

47 Complaint of Hyderabad, Appendices, p. 111. 


48 [bid., pp. 129, 131, 139, 143-144. 
49 Complaint of Hyderabad, p. 17; S.C., O.R., 3rd Year, No. 112, 360th meeting, p. 18. 
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drew attention to Article 4 of the ‘‘Stand Still Agreement’’ as a proper 
course through which to resolve difficulties. To this the Government of 
India replied: 


The Government of H.E.H. have suggested that the points in dispute 
should be referred to arbitration, and it is no doubt true that the 
Stand Still Agreement provides for such reference. But, considering 
the large number of points on which differences have already emerged, 
it is clear that arbitration on these points would take up all that re- 
mains of the period of one year for which the Agreement is to run, 
leaving little scope for the implementation of the award of the arbi- 
trator. Reference to arbitration, moreover, could be regarded as a 
practical solution only if the Hyderabad Government were agreeable 
to taking certain steps immediately which could be regarded as a 
genuine token of that Government’s desire to maintain cordial and 
friendly relations with the Government of India. 
The only steps named at that time were disbanding of the Razakhars and 
cessation of propaganda. Hyderabad was unable to agree ‘‘that the Gov- 
ernment of India can make that recourse conditional on Hyderabad’s agree- 
ing to any steps desired by the Government of India.’’°® On July 18, 
however, the Nizam again asked for arbitration free from the conditions 
set by India. 

By this time, it is clear from the story as it unfolds, India was pressing 
for complete surrender by Hyderabad and would only accept plebiscite or 
arbitration as a formality after that surrender had been made. Hydera- 
bad, for her part, was retreating from her first position, which was close 
to assertion of independence, and making one concession after another, 
even to establishing responsible government, as to which the Nizam had 
at one time asserted that this was entirely an internal matter. Now she 
began to think in terms of outside help, and on August 21, 1948, appealed 
to the Security Council, asserting that she had done her utmost to obtain 
a settlement of the dispute ‘‘by the means contemplated in Article 33 of 
the Charter.’’ In addition, Hyderabad informed the Secretary General 
of the United Nations of its intention to effect adherence to the Statute of 
the International Court of Justice in conformity with Article 93 (2) of 
the Charter and of its desire to sign, in due course, the Optional Clause of 
Article 36 of the Statute in order to facilitate settlement of the dispute 
with India.** 


IV. THe JURISDICTION OF THE SEcURITY COUNCIL 


The cablegram from Hyderabad to the President of the Security Council 
was dated August 21, 1948, and spoke of a ‘‘grave dispute’’ for which 
consideration was asked under Article 35 (2). When the case came before 


50 Complaint of Hyderabad, Appendices, pp. 100, 104-105; see also pp. 143-144. 
51 Complaint of Hyderabad, p. 16. 
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the Security Council on September 16, Indian forces had invaded and 
overwhelmed Hyderabad; and in the oral presentation made by Nawab 
Moin Nawaz Jung, appeal was also made under Chapter VII, and especially 
under Articles 39 and 40. India, as has been seen above, challenged the 
right of Hyderabad to appear and be heard. 


Adoption of the Provisional Agenda 

The question of aggression was, of course, never reached by the Security 
Council; technically, the only question taken up was the adoption of the 
agenda, although, as usual, the merits of the disputes were brought into 
the discussion.°? The Council has never yet decided what is meant by 
the word ‘‘agenda.’’ The delegate of France (Parodi) observed that the 
Council was confronted ‘‘with a difficulty which we have previously en- 
countered: to know the exact meaning of adopting an item on the agenda.’ 
On the one hand, he said, it could be maintained that ‘‘in order that an 
item of the agenda may be adopted, the Security Council must have deter- 
mined its competency to deal with the question.’’ On the other hand, he 
said, ‘‘it might be thought that in order to discuss its competency in the 
matter, the Council must first of all have decided to place the item on the 
agenda.’’ He preferred the latter view, reserving all subsequent decisions 
of the Council, ‘‘including the possibility of its declaring itself incom- 
petent in the matter.’’ The delegate of the United States (Jessup) agreed, 
saying that ‘‘the appropriate way to investigate and discuss even the 
question of competence is to put the issue on the agenda so that the rep- 
resentatives may know what they are discussing.’’ The President put to 
a vote whether the provisional agenda should be adopted, making it clear 
that adoption of the agenda ‘‘does not decide or affect in any way the 
question of the Security Council’s competence.’’ The agenda was adopted 
by a vote of 8 in favor and 3 abstentions.** 

In due course, then, the next discussion should have been as to the right 
of Hyderabad to be heard, and the delegate of India (Mudaliar) promised 


52 The President, at the 425th meeting, dryly remarked: ‘‘I observe that, in accord- 
ance with custom, the representative of India, in dealing with the question of jurisdic- 
tion, has spoken at some length on the substance of the matter.’’ S.C., O.R., 4th Year, 
No. 28, 425th meeting, p. 8. Similarly, at the 360th meeting, the President informed the 
representative of Hyderabad that the subject before the Council was not the ‘‘whole 
substance of the question’’ but the validity of his credentials. Nawab Moin insisted 
that the validity of his credentials could not be separated from a review of the situation 
and was allowed to speak. 

58S.C., O.R., 3rd Year, No. 109, 357th meeting, pp. 8-11. It is difficult to see how 
the Council could decide its own competency, or decide whether it might wish to discuss 
an item unless that item had been put upon the agenda so that sufficient information 
and discussion would be possible to reach a decision. This seemed to be the prevailing 
viewpoint; and, though the Council has never ruled upon the point, it has always pro- 
ceeded to discussion of an item and frequently as to its substantive merits, without ever 
deciding upon the preliminary point as to whether the item was properly upon its agenda. 
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to present arguments as to this point on the following Monday. Affairs 
did not, however, follow a due course; and at the next meeting the Council 
was faced with press reports as to the invasion of Hyderabad by India. 
This was confirmed by the representative of India, who also offered a tele- 
gram from the Indian Agent General in Hyderabad, purporting to com- 
municate from the Nizam to Nawab Moin Nawaz Jung, President of the 
Hyderabad Delegation, instructions to withdraw the case from before the 
Council. The delegate of the United States (Jessup) viewed with deep 
regret the resort to force and asserted that: ‘‘The use of force does not 
alter legal rights. I believe that we would all be unanimous on this 
point.’’ 

The President proposed adjournment for a few days until more definite 
information could be obtained. Before a vote was taken, the delegate of 
Argentina (Arce) spoke: 


I shall make no attempt to conceal my surprise at these events, and, 
if I may say so, at the attitude of the Council. Only two or three days 
ago, the Indian representative promised us all the necessary informa- 
tion to enable us to decide upon the competence of the Council... . 
He has furnished none of the arguments he promised; he has not 
proved that the Council is not competent to deal with the matter, and 
he has not examined the merits of the case. 


He spoke with sarcasm as to the statement of the representative of India 


to the effect that the Nizam was codperating with the Indian forces: ‘‘I 
do not find it difficult to accept this statement. In fact, I am sure it is 
perfectly true, for it is rather hard to refuse cooperation when it is de- 
manded with a loaded pistol and a foot on your neck.’’ He suggested that 
it would be difficult to reconcile the attitude of India toward the Indian 
minority in South Africa, under the domestic questions clause, with its atti- 
tude toward Hyderabad, and expressed himself as seriously disturbed by 
this attitude of a larger state toward a smaller one.°® 

The representative of Colombia (Umana Bernal) wondered what attitude 
the Council would adopt in the future should the State of Hyderabad 
disappear completely, and wished to keep the matter on the agenda. The 
delegate of Canada thought that ‘‘the situation in Hyderabad has im- 
proved’’ and expressed himself as ‘‘reassured’’ by the statement made by 
the representative of India. He thought it unnecessary to pursue the 
question of competence further, since no one would question the right of 
the Security Council to continue any discussion which it has commenced 
concerning issues that threaten peace. He, too, thought the matter should 
remain on the agenda. The representative of Syria (Azm) also felt that 


54§.C., O.R., 3rd Year, No. 111, 359th meeting, p. 4. The United States has not fol- 
lowed up this fundamentally correct statement at any time since, nor has any other 
nation. 

55 $.C., O.R., 3rd Year, No. 111, 359th meeting, pp. 7-9. 
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the Council should keep the question of Hyderabad on its agenda; and the 
President confirmed this understanding upon adjourning the meeting.**® 
At the next meeting, the President called attention to a communication 
signed by the Nizam of Hyderabad, addressed to the Secretary General 
(U.N. Doe. S/1011), withdrawing the authority of the Delegation of Hy- 
derabad, and properly observed that this raised a question as to the validity 
of the credentials of the representatives present.5’ Meanwhile, the repre- 
sentative of Hyderabad had also sent a communication (U.N. Doe. 8/1015) 
to the Security Council, in which he asserted that the military occupation 
of his country was not merely to restore order, but that India was taking 
over the entire administration and ‘‘had compelled the Nizam to surrender 
complete power to the Indian military commander.’’ He therefore sug- 
gested, especially in view of the censorship imposed by India, that the 
Council appoint its own observers. The delegate of Syria (El-Khouri) 
raised a question as to the authenticity of the message from the Nizam, 
and took up the suggestion that the Council should conduct its own in- 
vestigation. The delegate of Argentina (Arce) could ‘‘see no reason for 
burying our heads in the sand’’; India had admitted her guilt and so no 
proof was necessary. He was unwilling to give credence to any communi- 
cation bearing the signature of the Nizam unless the Nizam appeared per- 
sonally to authenticate it. ‘‘It appears entirely clear to me,’’ he continued, 
‘that the Security Council must request the Government of India to with- 
draw its troops from Hyderabad and re-establish the former Government 
there.’’ The President thought that it was not so much the authenticity 
of the notification from the Nizam which was being questioned, but rather 
‘‘whether it was written under some kind of compulsion.’’ He suggested 
that both parties be heard as to the validity of the credentials of the rep- 
resentative of Hyderabad. This proposal was accepted, though, observed 
the delegate of Colombia, such a discussion would not shed much light; 
what was needed was an investigation by the Security Council itself.** 
Having been invited to the table, Nawab Moin reasserted that the conduct 
of India in Hyderabad was not that of one seeking merely to restore order, 
but was rather the conduct of a military conqueror; and that the Nizam 
was completely under the control of the Indian military commander.®® The 
delegate of India (Mudaliar) suggested, though he did not explain, that 
the Nizam was not a free agent at the time he appointed the delegation of 
which Nawab Moin was head; and he quoted a broadcast made by the 
Nizam on September 23 (several days after the conquest) in which the 
Nizam disavowed his delegation at Paris and asserted that he was acting 


56 [bid., pp. 9-11. On a previous occasion, in the second Iranian ease, the Council had 
asserted its right to maintain a question upon its agenda even though the complaining 
party had asked that it be withdrawn. 

57§.C., O.R., 3rd Year, No. 112, 360th meeting, pp. 3-4. 

58 Ibid., pp. 5-13. 59 Ibid., pp. 13-20. 
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of his own free will. Sir Ramaswami repeated the charge of gangsterism 
and asseverated that India was ‘‘pledged to the method of ascertaining 
the wishes of a people through adult franchise.’’ He wondered if it 
‘‘would not be the wisest thing for the Security Council to let the matter 
drop and to allow peace to prevail in my country, including Hyderabad.’’ © 

At the conclusion of these talks, the President passed on to another 
matter, leaving the Hyderabad question in the air, where it would doubt- 
less have remained but for the later intervention of Pakistan. The pro- 
visional agenda for the 382nd meeting (November 25, 1948) put first the 
item of Hyderabad but, for sufficient reason, the Council took up another 
item first. At the conclusion of the substituted item, the President (Arce) 
suggested adjournment. The delegate of Syria (El Khouri) inquired as 
to the Hyderabad item and was told that Pakistan had in October (U.N. 
Doe. 8/1027) and again on November 20 (U.N. Doe. 8/1084) asked to be 
heard; it was for this reason, said the President, that the Secretariat and 
he had put it on the agenda. He observed that he had received from the 
Head of the Permanent Delegation of India a letter, dated November 24, 
reiterating that India had no representative present to discuss the matter 
‘‘because it had understood that this question would not be considered at 
any time or for whatever new motive.’’*! There is nothing in the records 
to show that such an understanding had been reached. In the absence of 
a person to speak for India, the delegate of Colombia proposed that the 
matter be postponed and, though Syria objected that the Council did not 
need India present in order to decide whether Pakistan should be heard, 
it was decided to adjourn. The President meanwhile corrected the French 
interpretation of the letter from Madame Pandit; he explained that what 
she had wished to say was ‘‘that there is no representative of the Govern- 
ment of India in Paris at present who is authorized to discuss this 
question.’’ 

The provisional agenda of the next (383rd) meeting contained nothing 


as to Hyderabad, and the delegate of Syria interrupted discussion to 
inquire why this was so. He quoted Rule 10 of the Rules of Procedure: 


Any item of the agenda of a meeting of the Security Council, consid- 
eration of which has not been completed at that meeting, shall, unless 
the Security Council otherwise decides, automatically be included in 
the agenda of the next meeting. 


60 Tbid., pp. 20-28. 

618.C., O.R., 3rd Year, No. 127, 382nd meeting, pp. 27-28, referring to Does. S/1084 
and 8/1089. In the latter communication, dated Nov. 24, 1948, Sir Ramaswami Mudaliar 
had said: ‘There no longer exists any reason for the Government of India to maintain 
4 delegation in Paris for dealing with the Hyderabad question’’ because the ‘‘com- 
plaint which Hyderabad had never any right to make now stands expressly withdrawn. ’’ 

82 Ibid., p, 29. 
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The Assistant Secretary General (Sobolev) replied that ‘‘the Indian dele- 
gation still has no qualified representative appointed to the Security 
Council to discuss these questions.’’ The delegate of the United States 
(Jessup) asked whether any further information had been received from 
India and, on being told that ‘‘the Secretariat has still not received any 
notification from the Indian delegation that it has a duly qualified rep- 
resentative ...,’’ he expressed himself as satisfied that the reason for 
the exclusion of the item from the agenda was a valid one. The President 
considered the matter closed; but the delegate of Syria (El Khouri) again 
insisted that the failure of the Indian delegation to have adequate repre- 
sentation surely ‘‘does not mean that all meetings should be postponed for 
that reason.’’** The procedure here attempted by India would, if ac- 
cepted by a complaisant President, be a very simple way in which a state 
could avoid discussion and block the jurisdiction of the Security Council 
over a case in which it was a party.™ 

At the next meeting, Hyderabad was on the agenda, and the President 
(van Langenhoven) summarized the situation. On December 6 Pakistan 
had written (U.N. Doe. 8/1109) suggesting that in the fortnight which 
had elapsed, India had had time to bring a representative, and asking that 
the Hyderabad matter be brought to the Council before Christmas. Still 
another communication (U.N. Doe. $/1115) had been received from India; 
it was dated December 10, from the Indian Ministry of Foreign Affairs, 
and it ‘‘announced that his Government did not intend to send a repre- 
sentative to the Security Council to discuss the matter.’’ The President 
referred also to a letter from Mr. Moin Nawaz Jung (U.N. Doe. 8/1118) 
received December 14, in which he said that ‘‘he had no intention of asking 
that the Hyderabad delegation should be represented at any future meet- 
ing which the Council might wish to devote to the matter.’’® This was 
an error (corrected by Nawab Moin in Doe 8/1880); the letter read as 
follows: ‘‘I do not propose to ask for the Delegation to be represented at 
the next meeting of the Council.’’ (Doe. 8/1031.) 

Having explained the situation, the President inquired whether there 
was any objection to inviting Sir Zafrullah Khan to the Council table, 
and heard none. As soon as Sir Zafrullah was seated, however, the Presi- 
dent proposed that he postpone his statement until the Security Council 


63 §.C., O.R., 3rd Year, No. 128, 383rd meeting, pp. 2-5, 6-7. To be fair, it should be 
said that Rule 10 is not always observed, since it would have the effect of putting all 
unfinished business of the Council upon the agenda at each meeting. 

64 The Deputy Prime Minister of India, Sardar Patel, speaking to the Parliament 
March 17, 1949, said: ‘‘ There are still people who believe that Hyderabad is still on the 
agenda of the Security Council. . . . But Hyderabad is a settled fact which no one can 
alter. It is a domestic affair and India is powerful enough to resist anybody.’’ Times 
of India, March 18, 1949. 

65 §.C., O.R., 3rd Year, No. 129, 384th meeting, Dec. 15, 1948, pp. 39-40. 
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had returned to New York. To this he agreed, having thus been put off 
again; and he had to request the Council again to hear him (U.N. Doe. 
$/1317). In May, 1949, at the 425th and 426th meetings, at a length 
somewhat exasperating to the Council, he dealt with the whole question, 
bringing it up to date with the fact that what had been alleged to be an 
intervention to maintain order had now become conquest and absorption. 
He showed that the Ministers and other leaders who had resisted the Indian 
attack had been imprisoned since the conquest, and were now being brought 
to trial and refused the right to obtain counsel ; * that Hyderabadi officials 
were being displaced by persons from outside Hyderabad; and that prop- 
erty was being confiscated. He charged that the situation was a new threat 
to the peace, because of the sympathy of the Pakistan Moslems for their 
brethren mistreated in Hyderabad. 

When he had finished, not a member of the Security Council said a word; 
and not a word has been spoken in the Council since that time concerning 
Hyderabad. This, of course, meant defeat for Hyderabad, since neither it 
nor Pakistan could propose action. Those who were members of the Coun- 
ceil could block by failing to speak. 


The Status of Nawab Moin Nawaz Jung 


One of the curious features of this case is the situation in which it left 
the Head of the Hyderabad Delegation. Nawab Moin came properly 
accredited by the Nizam of Hyderabad as his representative in the dispute 
with India, and in this capacity he was received and heard by the Security 
Council. Though the competence of Hyderabad to present the case was 
challenged, the credentials of its representative were not, until the conquest 
of Hyderabad had been achieved and a telegram had come, purporting to 
be from the Nizam, in which the Nizam said: ‘‘The delegation to the 
Security Council which had been sent at the instance of the said Ministry 
has now ceased to have any authority to represent me or my State.’’ (U.N. 
Doe. 8/1011.) Such a communication would have, in ordinary cireum- 
stances, peremptorily ended the participation of the Hyderabad delegates; 
but, in the circumstances of this case, acceptance of the Nizam’s message 
would have meant acceptance by the Council of the fact of conquest by 
India and also would have assumed that the Nizam was not acting under 
duress. These assumptions, as we have seen, the Security Council was 
unwilling to make, and the matter was kept upon the agenda. This action 
—retention of the matter on the agenda—ean be construed in no other 
way than to mean that the Security Council is not satisfied as to the legality 
of the action taken by India. If it were satisfied, and willing to accept as 
legitimate the conquest and absorption by India, it would have to accept 
the message withdrawing the credentials of the Hyderabad Delegation, 


66 Ibid., pp. 40-42. 67 See, as to this, U.N. Doe. $/1380. 
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whether written by the Nizam or not; but until it does decide the question 
one way or the other, the validity of the credentials given to the Hyderabad 
Delegation must be respected. 

This logic was accepted in practice by the Secretary General and by the 
President of the Security Council. When Nawab Moin came to the meet- 
ings in New York, he was accredited by the Secretariat to the Department 
of State of the United States as the representative of a party to a dispute 
before the Security Council; and when he submitted a communication to 
the President of the Security Council concerning the mistreatment of Hy- 
derabadi by the Indian Military Government, it was published as an official 
document (U.N. Doe. S/1380, August 25, 1949). In this document he 
reasserted what he had previously said (U.N. Doe. 8/1118), ‘‘the authority 
of our delegation as originally appointed and its continued right and obli- 
gation to defend the interests of Hyderabad before the United Nations.”’ 
This position has not been denied; he apparently remains accepted as the 
representative of Hyderabad. 

At the end of November, 1949, a further step in the absorption of Hy- 
derabad into India was taken. The Military Governor was replaced by a 
civilian administrator whom the Nizam submissively designated as his 
‘‘Chief Minister.’’ This was regarded as a ‘‘caretaker government’’ until 
popular elections are held next year. These elections would be held in 
connection with the promulgation, also announced, of a new constitution 
for the Union of India, under which Hyderabad would be incorporated into 
the Union. The Nizam, submissive here also, issued a Firman declaring 
that the new constitution would be accepted by Hyderabad, subject to 
ratification by the people who ‘‘must finally determine the nature of the 
relationship between this State and the Union of India,’’ through the con- 
stituent assembly to be chosen later.®® 

The latest—and under the circumstances possibly the last—action of 
Nawab Moin Nawaz Jung as representative of Hyderabad was to address 
a letter, dated December 20, 1949, to the President of the Security Council. 
In this letter he urgently called to the attention of the Council the imminent 
absorption of Hyderabad into India, and asked that it act before it was 
too late. He called attention to the formation of a government-in-exile in 
Karachi, which would give him more support. He also suggested that, if 
the Council was not willing to take action against the aggression itself, it 
could at least call upon India to give amnesty to the leaders of Hyderabad, 
who have been imprisoned all this time, to return the private property 
which she had confiscated, and to restore the rights of Hyderabadi officials 
who had been displaced or otherwise victimized. Thus, he offered a basis 
of settlement which would have given to India all that she wanted and 
which offered an easy way out for the Security Council. 


68 Times of India, Nov. 25, 1949. 
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Nevertheless, the President of the Security Council (McNaughton) re- 
fused to authorize the publication of this letter as a United Nations docu- 
ment, though all previous communications had been so published; and 
when Nawab Moin protested against this, the succeeding President 
(Tsiang) denied the protest. There is no doubt as to the discretionary 
power of the President of the Security Council, together with the Secretary 
General, to make such a decision. In this case, the effect of the decision 
was to deny to a party to a dispute on the agenda of the Council a hearing 
on his urgent appeal.® 

CONCLUSION 


Practically speaking, the case of Hyderabad is finished. Under the new 
Indian Constitution Hyderabad has been incorporated into the state of 
India, and the Nizam submissively participated in the ceremony by which 
it was done. The item remains upon the agenda of the Security Council, 
but there is no indication of interest in that body. States could refuse to 
recognize as legal this change brought about by the use of force contrary 
to treaty; the Security Council could still take action, though it would be 
difficult to undo a fait accompli. Possibly, a British court will be called 
upon to give the decision which the Security Council failed to render.”° 

It is said that a custom is being developed whereby the Security Council 
keeps a matter indefinitely upon its agenda with no intention of acting 
again upon it, the purpose being to save face, and that this is the explana- 
tion in the ease of Hyderabad. If so, the effect can only be to darken still 
more the reputation of the Security Council. 

The failure of the Security Council in this case is the worse since it was 
not due, as in other cases, to uncertainty as to legal rights, or to the ex- 
trinsie difficulties of the problem. The legal rights were embarrassingly 
clear; and a satisfactory political settlement could have been agreed upon 


69 Mimeographed copies of the letter were distributed to Members by the representa- 
tive of Hyderabad. 

70 When Nawab Moin Nawaz Jung found that Hyderabad was in danger of being 
conquered, he transferred a large sum of Hyderabad State money into a special fund 
ina British bank. This was done in his capacity as Finance Minister and, as a result 
of his foresight, India was unable to take over this money. According to newspaper 
teports, India has now instituted suit (in the name of the Government of Hyderabad) 
ina British court to obtain the money. The claim must be based upon the premise that 
conquest gives title, for title has been acquired in no other way. In such eases, the 
court relies heavily upon the advice of the foreign office, and it will be interesting to 
see what this advice will be. Previous precedents indicate that India eannot be re- 
garded as the legal successor of the State of Hyderabad unless the British Government 
has given de jure recognition to the conquest. (See the case of Haile Selassie v. Cable 
and Wireless, Ltd., this JouRNAL, Vol. 33 (1939), p. 580; referred to in note 25, supra). 
In any case, a decision to turn the money over to India would give legal effect to a 
transfer of title accomplished by the use of force contrary to the Charter of the United 
Nations. 
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with little difficulty. In all other cases, the Council has tried, and has 
frequently achieved a solution; in this case it did not even try. There 
is not in the records of the United Nations a more complete failure, and 
the failure is entirely its own; it cannot be blamed upon the Soviet Union. 

In the pages of history, the conquest of Hyderabad will doubtless receive 
no more than a line. It is practically unknown—though in area, popula- 
tion and financial strength it is larger than many Members of the United 
Nations; its legal status is uncertain in the minds of many; it is inevitable 
that it should become a part of India; no global war is apt to arise from 
the situation. It is understandable why the Security Council should be 
impatient with this question, but it is more difficult to understand why, 
with such an outlook, the Security Council took such vigorous action in 
other equally minor affairs. The Indonesians were even less known than 
the Hyderabadi; they were clearly under the jurisdiction of The Nether- 
lands, whereas Hyderabad was not under the jurisdiction of India; the 
domestic questions clause could legitimately be argued to bar the juris- 
diction of the Council in Indonesia, whereas it could not be so argued as 
to Hyderabad. A similar situation was that of the Indians in South 
Africa. In these cases, the Council, pressed hard by India, overrode sound 
legal arguments in order to support the claims of small or minority groups; 
but in the Hyderabad case, where the legal argument was in its favor and 
where the Charter called for action, the Council refused to act.” 

What is involved here is a question of fundamental importance to the 
United Nations, a question upon which the American Society of Inter- 
national Law has appointed a committee to report to its next meeting.” 
This question is whether the United Nations is to be a constitutional system 
or not. Thus far, its trend has been away from law; the Security Council 
(and the General Assembly as well) has overridden the restrictions set by 
the Charter where it has desired to take an action, and has disregarded 
both its obligations under, and the principles of, the Charter when it did 
not desire to take action. This problem is now beginning to be recognized 
and debated; it obviously cannot be discussed here. It is in this connection 
that the case of Hyderabad deserves study by those who are interested in 
achieving a system of international law and order in the world. 


71‘¢The Hyderabad complaint remains on the agenda of the Security Council and 
India has been rewarded for her ‘police action’ with a seat on that body—a reward that 
the Dutch could not have expected in their wildest dreams for their repeated ‘police 
actions’ in Indonesia. Inscrutable indeed are the ways of Western democracy—and of 
its most boosted compeer, the Indian.’’ Editorial from the newspaper, Dawn, Karachi, 
Nov. 12, 1949. 

72 Proceedings, 1949, p. 134; for committee’s conclusions, see this JouRNAL, Vol. 4 
(1950), p. 154. 
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THE CLOSING OF THE MIXED COURTS OF EGYPT 


By JASPER Y. BRINTON 


Legal Attaché, American Embassy, Cairo * 


The Mixed Courts of Egypt closed their doors on October 15th, 1949. 
At their inauguration in 1875, the Khedive Ismail had used these words: 
“This day, gentlemen, will mark the commencement of a new era of 
civilisation in the history of Egypt.’’ This was a bold prophecy to make 
for an institution to whom the Powers had given only five years of life. 
The event, however, amply justified the Khedive’s prediction, and proved 
once more the truth of the Egyptian proverb, ‘‘Only the provisional en- 
dures.’ The institution survived every test. Twenty times its life was 
successively renewed for periods varying from two to five years. The 
well-known words of Sir Maurice Amos, spoken in 1925, when the Courts 
were rounding the half-century mark, might still challenge contradiction 
a quarter of a century later, as they reached the end of their life: ‘‘I have 
often taken occasion to remark that next to the Church, the Mixed Courts 
are the most successful institution in history.’’ 

In a series of articles contributed from time to time to the pages of this 
JOURNAL, the writer has had the privilege of reviewing generally the history 
of this institution and of discussing some special phases of its work, includ- 
ing its impact with the military power. It remains today to contribute a 
final chapter. 

It may be recalled that by the Montreux Treaty of 1937, the Courts 
were to continue for a ‘‘transition period’’ of twelve years, after which 
they were to pass out of existence and their powers were to be absorbed 
into that of the purely national courts. One of the principal objects sought 
to be accomplished by this arrangement was the immediate abolition of 
the greater part of the jurisdiction of the Consular Courts—an institution 
whose extravagant extensions of power had been one of the principal rea- 


* Judge Brinton was a member of the Court of Appeals of the Mixed Courts from 
1921 until 1948, and its President during the last four years of his service. He is Vice 
President of the Egyptian Society of International Law, of which he was the founder, 
and is the author of The Mixed Courts of Egypt (Yale University Press, 1930). He 
holds the Grand Cordon of the Order of the Nile, and is an Officer of the Legion of 
Honor. 

‘The Mixed Courts of Egypt,’’ this Journat, Vol. 20 (October, 1926), p. 670; 
“Suits Against Foreign States,’’ ibid., Vol. 25 (January, 1931), p. 50; ‘‘Egypt: The 
Transition Period,’ ibid., Vol. 34 (April, 1940), p. 208; ‘‘Jurisdiction Over Members 
of Allied Forces in Egypt,’’ ibid., Vol. 38 (July, 1944), p. 375; ‘‘The Egyptian Mixed 
Courts and Foreign Armed Forces,’’ ibid., Vol. 40 (October, 1946), p. 737. 
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sons for the creation of the Mixed Courts themselves. By the Treaty, 
the broad criminal jurisdiction exercised by the Consular Courts in the 
ease of foreigners was therefore transferred to the Mixed Courts, as was 
also the jurisdiction which they still retained in civil matters affecting only 
their own subjects. An exception, however, was made in the important 
field of personal status, including domestic relations and decedents’ estates. 
Here, the capitulatory Powers were granted the option of retaining their 
consular jurisdiction until the end of the transition period. Option to 
this effect was to be declared at the time of ratification, and fifteen states 
made the necessary declarations. This, however, did not cover the whole 
field. Portugal did not reserve its jurisdiction. As to other countries, 
the war intervened to restrict the operation of the option thus offered. 
In 1941 the jurisdiction in the case of Italians was transferred to the 
Mixed Courts and in 1942, a provisional transfer was made in the case 
of France—the provisional character of this interruption being explained 
by the fact that the suspension of diplomatic representation was only 
provisional. 

As a step towards the eventual Egyptianization of the Mixed Courts in 
1949, the Treaty provided that in the filling of vacancies during the tran- 
sition period, the proportion of Egyptian judges in the lower courts should 
be increased until it reached two-thirds, instead of, as previously, one- 
third of the total membership of these courts. In the Court of Appeals, 
however, the proportion of two-thirds foreign judges remained unchanged 
At the same time, the rule that the presidencies of the courts should be 
held by foreign judges was abolished in the case of the lower courts. 

As in the case of World War I, the impact of the second world war 
brought no disturbance to the even tenor of judicial life beyond those 
physical disturbances—somewhat violent at times—which were felt equally 
by all classes of the population. The Italian and Austrian judges did 
not resume their seats, and were replaced by appointments from other 
Powers, with the result that the new maximum of two-thirds Egyptian 
judges in the lower courts was reached in the short period of four years 
Nor did the existence of martial law present any particular problem. Its 
only tangible effect was to transfer to the military courts a large number 
of criminal offenses which would ordinarily have been brought before 
the Mixed Courts. This did not prevent the new criminal jurisdictioz 
taken over by the Mixed Courts from assuming large importance, and the 
long series of opinions handed down during the twelve-year period wi) 
prove an important contribution in the field of Egyptian criminal law. 

Among other measures taken during this period looking to the closing 
of the Mixed Courts, was the transformation in 1947 into a separate 
administration, purely Egyptian in character, of the Office of Registration 
of Deeds and Mortgages, a responsibility which had been assumed early 
in the history of the Mixed Courts as a necessary incident to the protectioz 
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of land titles, and had become of large importance, involving the opening 
of branch offices at many different towns in Egypt. As this service was 
not an integral part of the judicial institution, its establishment as a sepa- 
rate institution was a logical step in the preparation for the final liquidation 
of the Courts. Its transfer presented the advantage that it enabled the 
Government to profit by the active codperation of the authorities of the 
Mixed Courts in getting the new system into working order. An analogous 
measure took place a year later in the transfer to the same department 
of the service of Notaries Public, which had also been, from the beginning, 
under the direction of the Mixed Courts. 


Closing Ceremonies of Courts 


The closing of the Courts was marked by a double series of events. 
The first of these took place in June, 1949, at the end of the last regular term 
sessions of the Court of Appeals and immediately prior to judicial vaca- 
tions which, for most of the judges, meant a final departure from Egypt. 

The principal event was a banquet of two hundred covers, given by 
the Egyptian Government in Alexandria, attended by the members of 
the Egyptian Cabinet and a large representation of the Egyptian judiciary. 
This occasion, as all the other official events connected with the closing 
of the Courts, was distinguished by the spirit of good will shown toward 
the Courts and by a generous appreciation of their services to the country. 
It may be of interest to quote briefly from the remarks of the Minister of 
Justice, speaking for his Government : 


We are met, gentlemen, to say farewell to our distinguished col- 
leagues who have served in the ranks of the Mixed Courts for many 
years past, consecrating their best efforts, their science, and their high 
abilities to the solution of litigation between Egyptians and foreign- 
ers. This was a task as difficult as it was delicate, but it was a task 
close to the hearts of those servants of the people whom Providence 
had summoned to administer justice between men. Gentlemen, Egypt 
appreciates at its full value the work accomplished by each of you. 
She will never underestimate those efforts. She will never forget the 
sacrifice which you have made of your lives, your health, and your 
hours of rest in the accomplishment of the duty confided to you and 
for which you left your country and your relatives to come to this 
Egypt which has received you with open arms—I venture to hope 
that this welcome has made easier for you the separation from your 
home and that when you return once more to your countries, you will 
feel that there exists another tie here in Egypt—which for a time 
has been your second fatherland. Colleagues and friends, may God 
long preserve your health and strength, and restore you in safety to 
your fatherlands. 


In closing his address, the Minister of Justice announced the bestowal 
oy His Majesty on the retiring judges of high decorations in the Order 
of the Nile. 
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The second series of ceremonies incident to the closing of the Courts 
took place in October, 1949. During the last week of their official exist- 
ence, regular hearings had been held by several of the lower courts, at 
which formal notice was taken of the finality of the occasion and addresses 
appropriate to the day were made by the members of the judicial family 
and the official representatives of the Bar. In the Cairo Court, the Presi- 
dent Judge, an Egyptian, made the following felicitous reference to the 
mingling of cultures and legal philosophies in the composition of the 
Mixed Courts judiciary: 


Here may be seen the clarity of thought of the Latin people and 
their feeling for the spirit of the law; the rational positivism of the 
Anglo-Saxons, with their devotion to common sense, equity and indi- 
vidual liberty; the dynamie spirit of German culture; the calm, an- 
alytical attitude of the Scandinavians with their devotion to discipline; 
the intellectual sensitiveness of Greeks, particularly open to influences 
of both East and West; and finally that liveliness of the Egyptian 
spirit and the solid basis of their legal conception, without which the 
magnificent monument formed by the jurisprudence of the Mixed 
Courts would not have been erected. 


Another impressive ceremony connected with the closing of the Courts 
was the extraordinary General Assembly of the Mixed Court Bar, under 
the presidency of its Batonnier, Maitre Jules Catzeflis. The address de- 
livered by this gentleman—a moving tribute to the services rendered by 
successive generations of lawyers in the building of the Mixed Courts and 
in the welding into one coherent and harmonious system of the many 
elements of which it was composed—ended on a note of courage and 
determination : 


We leave behind us, my colleagues, a work which has been well 
done. But this work we shall continue. In joining the National Bar, 
which follows the same rules and the same traditions as ourselves, 
which is the expression of the same judicial culture and which receives 
us as members of the same family, our role continues, and we shall 
remain faithful to our task which is, above all, one of service and 
defense. This is why we must not let a spirit of sadness dominate 
this our last assembly. Our meeting must adjourn in a spirit of 
high hopes. Let us say, rather, that nothing is finished; that our 
profession continues; and let us fix our next meeting here in this 
Court House before the National Court of Appeals three days hence. 
Thither you will repair in the robes of your profession to plead your 
eases, for justice is eternal, and you shall be its defenders until the 
end, in this Egypt which numbers its years by thousands and which 
has given shelter to us all. 


One more ceremony remains to be recorded. On October 15, 1949, the 
Egyptian Minister of Justice, in the presence of a distinguished assembly 
gathered in the Cairo Opera House, handed to His Royal Highness, Prince 
Mohamed Aly, representing King Farouk, the seals of the Mixed Courts 
of Egypt. The new era had begun. 
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Closing of Consular Courts 


Contemporaneously with the closing of the Mixed Courts, the Consular 
Courts also closed their doors. 

The jurisdiction of these courts in Egypt is of ancient lineage. The 
first British Consul was appointed on April 25, 1553, and was given judicial 
powers over disputes between English subjects, as well as the matter of 
estates. The formal exercise of American consular jurisdiction is com- 
paratively recent. While the rights reserved under the Treaty of 1830 
with Turkey undoubtedly included the exercise of consular jurisdiction, 
formal statutory authority for its exercise in Egypt was set up by the 
Act of Congress of 1860 as later extended. It was this jurisdiction which 
was partially suspended in favor of the Mixed Courts in 1876. 

The closing of these courts was also marked by appropriate ceremonies. 
The British Consular Court convened for the last time at the British Con- 
sulate General in Alexandria. The British Ambassador to Egypt was 
present, as were also the members of the Consular Bar, in wigs and gowns. 
An address was made by the President of the Court, followed by the 
Crown Advocate. The Ambassador closed the ceremonies by a tribute 
to the Court as an edifying example of British justice. On the same day 
similar proceedings were held in the Greek and French Consular Courts. 


Preparations for New Régime 


It goes without saying that the added burden which has been imposed 
on the Egyptian national courts is heavy, but it is a burden long antici- 
pated, and it falls upon strong shoulders. Encouraged no doubt by the 
example of independence furnished by the Mixed Courts, the Egyptian 
Government, as one of many steps in its preparation for the new régime, 
promulgated in 1943 an elaborate law on the Independence of the Magis- 
tracy. This law provided important safeguards to judicial tenure and 
created a Judicial Council, composed of judges, with large disciplinary 
powers. Its promulgation was made the occasion of a dignified ceremony 
attended by the Egyptian Bench and Bar. As an indication of the seri- 
ousness of the Government’s endeavors to strengthen the judiciary, it may 
be of interest to record the following passages from the address of the 
Egyptian Prime Minister, Nahas Pasha, who, following the recent elections, 
has again assumed the reins of government: 


In fulfillment of our duty to you and to Egypt we have satisfied 
our conscience and have realized one of the dearest aspirations of our 
country. We have placed in your hands, for the present and for the 
future, the full responsibility for the administration of justice. We 
have surrounded you with guarantees which leave to your conscience 
alone the sovereign duty of rendering justice. Let it always be 
remembered that conscience is to be your only guide; that you have 
to fear God alone, and that your independence and your search for 
truth are ramparts that must stand against injustice. Remember 
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always the wise warning of the Koran which reminds us that the 
earthly judge—if he be not just—shall tremble before the heayenly 
judge. Remember always, that to incline in favor of one or other 
of the adversaries who appear before you, even if it be only in thought, 
will be an act of wickedness, and that to favor one above the other 
in a court will bring your name into disrepute. Keep yourselves free 
from such acts; avoid all such suspicions; take care to let no spirit of 
polities or party enter into the administration of justice—for these 
are swords with double edges which fall at once on the oppressor and 
the oppressed. Unhappy the nation whose judges yield to their 
passions! Happy the judge who in his judgments rises above all 
suspicions, who is free from passions, and who allows himself to be 
guided by right and justice alone and thinks but to obey his con- 
science! Happy the judge who has not compromised his eternity with 
what he has done here below. He shall be among the most respected 
of men and be held in esteem before All Powerful God. 


It may be added that a comprehensive reorganization of the Egyptian 
national courts has recently been effected. 

The most striking change involved in the transfer of jurisdiction is that 
of language. Arabic is, of course, the language of the Egyptian courts. 
In the Mixed Courts, while four official languages existed, French was 
the language of universal use. The translation into Arabic of the great 
body of documents which go to make up the several thousand cases carried 
over from the Mixed Courts, is not a feasible task, but fortunately the 
majority of the forty Egyptian judges who were on the benches of the 
Mixed Courts have accepted transfer to the national courts. Many others 
of their colleagues have also a working knowledge of the French and 
English languages. The presence of these judges will be an invaluable 
asset to the courts in the liquidation of the cases which have been 
transferred. 

In carrying out their added responsibilities, Egyptian judges, many of 
whom are today heavily overworked, will find strong support in an ex- 
cellent Bar, which has been strengthened by the addition to its rolls of 
many of the ablest members of the Bar of the Mixed Courts, the right 
to a transfer having been included in the provisions of the Montreux 
Treaty. While few of the members of the old Mixed Courts Bar have 
sufficient command of Arabic to plead before the national courts, many 
of them have already entered into association with Egyptian colleagues. 

The experience of the few months which have passed since the new 
régime went into effect has been most encouraging. The courthouses for- 
merly occupied by the Mixed Courts, including the magnificent Palais de 
Justice of the lower courts in Cairo, completed in 1934 at a cost of several 
million dollars, were turned over to the national courts, with their records 
remaining undisturbed, in charge, for the most part, of Egyptian employees 
long familiar with the system. As in the case of the judges, collaboration 
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between old employees and those newly appointed has been marked by 
signal cordiality and the order of the day has been to ‘‘earry on’’ with 
the minimum of change. 


Law Reforms 


In the field of law, the problem has been dominated by the fact that, 
as was observed by the Batonnier, the two institutions, Mixed and national, 
have always administered substantially the same legal system—based on 
the French codes. Occasion has been taken, however, to make a number 
of changes in the fields both of substantive law and of procedure. 

The most important change has been the promulgation of a new Civil 
Code on which work had been begun in 1936. <A code of 1149 articles 
replaces the earlier codes of the Mixed Courts and the national courts 
which comprised 774 and 641 articles respectively. 

These codes were closely modeled on the French codes of seventy years 
earlier, and while they had been frequently amended, it was obvious that 
they presented many lacunae, and were in other ways inadequate. The 
new code is more than a revision. It is highly eclectic and represents a 
carefully planned effort to embody the best elements in modern European 
legislation, having regard also to the principles of Moslem law. Most of 
the European systems have been laid under contribution. Practicing 
lawyers have criticized the work on the ground that it introduces into 
Egyptian law many new concepts and may impair somewhat the value of 
that large body of carefully recorded jurisprudence which has been one of 
the great contributions of the Mixed Courts to the Egyptian judicial 
world. Against this objection, however, must be set the fact that the code, 
for all the affection which long familiarity with its articles had aroused 
in the Bench and Bar, was, in many ways, an inadequate guide amid a 
maze of new and expanding legal problems. It remains yet to be seen 
how far the new code will realize the ambitions of its framers. 

A new Code of Procedure, which has been many more years in prepara- 
tion than the new Civil Code, has also been promulgated. It is of interest 
as emphasizing the importance of the réle of the preparatory judge, thus 
encouraging a personal contact with litigants and a preliminary clearing 
up of the issues, for which the procedure in the Mixed Courts offered very 
inadequate opportunities. It also greatly simplifies the previous tedious 
and expensive procedure covering the execution of judgments. 

Work on a new Commercial Code, a task presenting very special diffi- 
culties, has been long in progress, but has not yet been completed. A 
revision of the Maritime Code has, however, been prepared by a commission 
of which the writer is the chairman, and it is hoped that it will be shortly 
submitted to Parliament for legislative action. 
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Personal Status 


The situation as concerns matters of personal status, including divorce 
and decedents’ estates, is, of course, of particular interest to foreigners in 
Egypt. The controlling factor is the formally declared intention of the 
Government to apply, in all these matters, the principle of the national 
law of the parties. This principle had already been made applicable in 
the Mixed Courts by the Montreux Treaty, within the limited area already 
explained. To provide for the exercise of this jurisdiction, the Egyptian 
Government had promulgated, five months after the signing of the Mont- 
reux Treaty, a code of procedure to be applied in the Mixed Courts. It 
was perhaps but natural that this code should have been based on French 
procedure. As such it served well when called into application by the 
litigation involving French and Italian interests. No particular necessity 
was felt for taking into account the difference existing between the French 
and Anglo-Saxon procedure in matters of family law, and it was not until 
the Government was faced with the necessity of preparing a comprehensive 
eode of procedure in this field which should meet the broader requirements 
of the national courts after 1949, that the difficulty was fully appreciated. 
The work of solving this problem was confided to a committee of com- 
petent Egyptian jurists, and was attacked on a strictly scientific basis. 
The committee enlisted the collaboration of the legal representatives of 
both the British and American Embassies with a view to setting up a 
procedure which, without favoring any particular system, would be sufi- 
ciently elastic to take account of the various incidents of the Anglo-Saxon 
procedure. It is expected that this new code of procedure will shortly be 
promulgated; meanwhile the code of 1937, which has been temporarily 
continued in effect, is being applied in a liberal spirit to new situations 
as they arise. 

In the matter of substantive law in the field of personal status, the new 
Civil Code contains explicit directions as to the applicability of national 
law to particular situations. One of these is of special interest in the 
ease of American nationals. The code provides that whenever reference 
is to be had to the law of a state in which there exist several judicial 
systems, ‘‘the system to be applied shall be determined by the internal 
law of such State.’’ (Art. 26.) Here, as elsewhere, the courts, in their 
endeavor to ascertain the law to be applied, will doubtless avail themselves 
of the services of diplomatic authorities of the countries involved, as well 
as of such sources of information as are offered by counsel. 

In other branches of the law, also, legislative progress has been made. 
During many years, in the absence of statutory provision in the field of 
trade-marks, unfair competition, and patents, the courts had recourse to 
the direction of the code that.in a case of silence or insufficiency in the 
written law, the judge should have resort to natural law and equity. This 
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system was so satisfactory that Lord Cromer, an eminently practical man, 
had remarked with reference to a proposed trade-mark law that the object 
had already been so well obtained by decided cases, that it was best to 
leave the situation as it was. It was not until many years later, in 1939, 
that a law on trade-marks was passed, and a special bureau established. 
This was followed in August, 1949, by an elaborate law on patents. 

It may be remarked that the new Civil Code contains a provision closely 
similar to that noted above and providing that in the absence of an applic- 
able legislative text, the judge should have resort to custom, and in its 
absence, to the principles of Moslem law. If, in turn, these should not 
offer a solution, resort is then to be had to natural law and the rules of 
equity. 


Historical Reflections 


In surveying the long and splendid history of the Mixed Courts, one 
is naturally tempted to speculate on what-might-have-beens. If, through- 
out three-quarters of a century, the institution responded so admirably to 
the special needs created by the presence of enormous foreign interests in 
Egypt—the most cosmopolitan legal forum in the world—why did it not 
lead to some permanent incorporation into the judicial system of the coun- 
try of the principle of the foreign expert, which, as Nubar Pasha himself, 
the principal artisan of the Mixed Courts, constantly insisted, was the 
basis of the new institution ? 

The speculation is not idle. It points to a fundamental weakness in the 
institution which has not been unnoticed by the able men who were later 
concerned with the problem. This weakness consisted in the existence of 
two separate and independent systems of justice, one of them largely inter- 
national in character, administering side by side, but essentially without 
contact with each other, the same law, but in different languages. 

At the outset Nubar Pasha had boldly proposed the establishment of an 
institution which should have jurisdiction over all the inhabitants of the 
country. His plan was ahead of its time, and was solidly opposed by 
the European Powers. Many years later, Lord Cromer, a man of great 
vision, who had always been opposed to the extension of the international 
principle in Egypt, sought to bring about a reorganization of justice along 
the lines proposed by Nubar. This proposal, too, was unsuccessful, and 
the Courts continued in the full possession of their independence for another 
generation until the fatal anomaly of the existence in a sovereign state of 
a semi-international judicial institution brought about its abolition. 

It seems clear, however, that, whatever might have been its temporary 
advantages, the realization of any such measure of unification as had been 
contemplated by Nubar Pasha and by Lord Cromer, would have been 
bought at a heavy price. The strength of the Mixed Courts lay precisely 
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in that completeness of independence which had enabled them, during a 
critical period in the history of modern Egypt, to attract to their benches, 
there to collaborate with the best of Egyptian jurists, the ablest legal talent 
available in foreign lands, and to develop a Bar which was second to none 
in Europe. 

Both on the Bench and at the Bar, figures whose names have become 
legendary in the history of the Courts, established traditions which were 
guarded to the end by a closely organized and intensely loyal judicial 
family, proud of its past, jealous of its rights and dedicated to the service 
of the law. 

This family, unique among judicial institutions, has now ceased to exist. 
Its members are scattered and its work is done.* But its record is more 
than one of passing service. Founded and loyally supported by Egyp- 
tians, it leaves behind it a judicial tradition that is part of the life of the 
eountry. Its work will shed a steady light on the administration of justice 
in Egypt for generations to come. 

2 Many of the former foreign judges have been called to other posts. Judge Qvale 
(Norwegian), President of the Court of Appeals and already a member of the Inter- 
national Court of Arbitration, has become a member of the United Nations Commission 
for Eritrea. Judge Struycken (Dutch) is Director of the Political Section of the 
European Council. Judge Murray Graham (British) has been made Legal Counsellor 
to the British Embassy, Cairo, his senior British colleague, Judge Blake Reed, having 
been awarded a knighthood, as was the case with several of his predecessors. His junior 
colleague, Judge Lemass, has been appointed to the Mixed Court at Tangier. Judge 
Cockinopoulo (Greek) is Legal Adviser to the Ethiopian Government. Judge Henry 
(American) has been named visiting Professor of Law at the University of Louisiana, 
and his American colleague, Judge Ericsson, Legal Adviser to the American High Com- 
missioner to Germany. Certain other of the European judges have resumed the positions, 
which they had officially still retained, on the Benches of their several countries. 
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TREATY PROVISIONS FOR THE INHERITANCE OF 
PERSONAL PROPERTY 


CONSIDERED WITH REFERENCE TO CLARK v. ALLEN 
By Vircinta V. MEEKISON 


Office of the Legal Adviser, Department of State 


The right of an alien to inherit real estate or the proceeds of its sale in 
any of the States of the United States is specifically provided for in a 
number of treaties currently in force between the United States and other 
countries; but the right of an alien to inherit personal property from a 
deceased American citizen is left for the most part to the discretion of 
our States. That is the rather surprising conclusion to be drawn from a 
study of the existing treaties of the United States in the light of the 
decision of the Supreme Court in Clark v. Allen. 

The distinction in the nature of treaty guarantees regarding real and 
personal property has special significance at this time. Much of modern 
personal property is in the form of intangibles, corporate shares and bonds, 
which may make up a larger portion of an estate than was formerly the 
ease. Before and during the last war certain States enacted so-called 
reciprocity statutes which make it difficult for many non-residents to 
qualify as beneficiaries of an estate in their jurisdictions.2, A State in- 
heritance tax which discriminates, perhaps as much as 20%, against non- 
resident aliens is a painless method of increasing the treasury.* Such 
State legislation may seem, at least in some cases, to be at variance with 
the well-established tenet of American justice, that the testator’s intent be 
carried out as far as possible, and that a widow or aging mother receive 
whatever worldly goods a decedent had acquired. 

In Clark v. Allen, the Court considered the 1923 treaty between the 
United States and Germany‘ and held that its realty provisions covered 
both the disposition and inheritance of real property by ‘‘any national’’ 
of either Contracting Party, without regard to the nationality of the dece- 


1331 U. S. 503 (1947), this JouRNAL, Vol. 42 (1948), p. 201. 

2 Arizona, California, Montana, Nevada, Oklahoma, Oregon; see also Connecticut, 
Louisiana and Texas. 

8See estate tax conventions with Canada (1944), 59 Stat. 915, the United Kingdom 
(1945), 60 Stat. 1391, France (1946), 63 Stat. —. See also conventions (awaiting Senate 
approval) signed with Ireland (1949), Sen. Exec. E, 81st Cong., 2d Sess.; Norway 
(1949), Sen, Exec. R, 81st Cong., 1st Sess.; and with the Union of South Africa (1947), 
Sen. Exec. FF, 80th Cong., 1st Sess. Various treaties afford relief from discrimination. 

#44 Stat. 2132, 2135 (1923); this JouRNAL, Supp., Vol. 20 (1926), p. 4. 
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dent; but that the personalty provisions did not provide for inheritance 
by an alien of the personal property of a deceased American citizen. 

The impact of this decision may be measured by the fact that 18 of 
the 25 United States treaties now in force, which deal with matters of 
disposition and inheritance of personal property, do so in language sub- 
stantially identical to that used in the German treaty. The treaties affected 
by the Clark v. Allen decision are with the following countries: Austria, 
Bolivia,® Colombia,’ El Salvador,’ Estonia,® Finland,’® Great Britain ™ 
(applicable to various territories and to Australia, Canada, Ceylon, India, 
Ireland, New Zealand and Pakistan), Guatemala,'? Honduras,'* Hungary," 
Latvia,!® Liberia,’® Norway,'? Poland,’® Spain,'® Sweden,” and Switz- 
erland.”* 

Treaties with Argentina,?? France,”* Paraguay,** Siam and, by virtue 
of most-favored-nation provisions, with Yugoslavia,”® apparently guarantee 
on a reciprocal basis virtual national treatment subject only to ‘‘local laws 
and regulations.’’ Treaties which entered into force with China on No- 


547 Stat. 1876, 1880 (1928), supp. agreement, 47 Stat. 1899 (1931). See Department 
of State Bulletin, Vol. XV (1946), p. 864. 

6 12 Stat. 1003, 1010, 18 Stat. (Pt. 2, Pub. Tr.) 68, 71 (1858). 

79 Stat. 881, 886, 18 Stat. (Pt. 2, Pub. Tr.) 550, 552 (1846). It will be noted that 
Art. XII refers to ‘‘ personal goods or real estate.’’ 

846 Stat. 2817, 2820 (1926). 

944 Stat. 2379, 2380 (1925). See letters of March 26, 1948, to the 48 Governors, 
signed by the Legal Adviser of the Department of State, in which, with reference to 
attempts of Soviet consular officers and their attorneys to represent Baltic nationals in 
estate matters, the Department reiterated its position of non-recognition of Soviet 
sovereignty in Latvia, Estonia, and Lithuania. Cong. Rec., June 1, 1948, p. 6977. 

10 49 Stat. 2659, 2662 (1934). 

1131 Stat. 1939 (1899); regarding application to British Dominions, colonies, and 
possessions, see 31 Stat. 1941 (1900), 32 Stat. 1914, 1915 (1902); Canada, 42 Stat. 
2147 (1921); supp. convention with Australia, Great Britain, and New Zealand, amend- 
ing Arts. IV and VI, 55 Stat. 1101 (1936). See also consular convention with the 
United Kingdom (1949), Sen. Exec. A, 81st Cong., 2d Sess. 

12 Stat. 1944, 1945 (1901). 13 45 Stat. 2618, 2621 (1927). 

14 44 Stat. 2441, 2444 (1925). See Department of State Bulletin, Vol. XVIII (1948), 

. 382. 

15 45 Stat. 2641, 2643 (1928). See note 9, supra. 

16 54 Stat. 1739, 1741, 1748, 1749 (1938). 

1747 Stat. 2135, 2138, 2139 (1928, 1929). 1848 Stat. 1507, 1511 (1931). 

19 33 Stat. 2105, 2107 (1902). 2037 Stat. 1479, 1488 (1910). 

2111 Stat. 587, 590, 591; 18 Stat. (Pt. 2, Pub. Tr.) 748, 749 (1850). 

2210 Stat. 1005, 1009; 18 Stat. (Pt. 2, Pub. Tr.) 16, 18 (1853). 

2310 Stat. 992, 996; 18 Stat. (Pt. 2, Pub. Tr.) 249, 251 (1853). 

2412 Stat. 1091, 1095, 1096; 18 Stat. (Pt. 2, Pub. Tr.) 594, 596 (1859). 

25 53 Stat. 1731, 1732 (1937). 

26 22 Stat. 963, 964 (1881). See Department of State Bulletin, Vol. XIII (1945), 
p. 1020, and id., Vol. XIV (1946), p. 728. 
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vember 30, 1948,?7 and with Italy on July 26, 1949,78 and those signed (but 
not yet in force) with Uruguay,*® and Ireland,*° seem clearly outside the 
Clark v. Allen decision. 

The purpose of this paper is to analyze the decisions in Clark v. Allen 
with respect to personal property, and certain earlier Supreme Court and 
State court decisions, and then to examine a few individual treaties for 
possible distinguishing features. 


THE DECISION IN CLARK Vv. ALLEN 


Alvina Wagner, a resident of California, made a will on December 23, 
1941, by which she disinherited her California relatives and left her prop- 
erty to four members of her family who were resident in and were nationals 
of Germany. She died in June, 1942; and in December of that year six 
of her California relatives filed a petition for determination of heirship, 
claiming that under California law German nationals were ineligible as 
legatees and that therefore they, the California relatives, should be con- 
sidered sole heirs. On January 23, 1943, the Alien Property Custodian 
vested in himself all right, title and interest of the German heirs in the 
estate and brought suit against the executor of the estate and the six 
California heirs-at-law in the District Court of the United States for the 
Northern District of California, claiming the entire net estate, after pay- 
ment of administration and other expenses. The Attorney General of 
California thereupon came in to defend the constitutionality of the 
California statute. 

The statute in question conditioned the right of aliens not residing in 
the United States to inherit property in California upon (1) the existence 
of reciprocal inheritance rights in American citizens in the country of 
which the alien is a resident and citizen; and (2) the rights of American 
citizens to receive payment within the United States of moneys originating 
from estates of persons dying in such foreign country.** 

Article IV of the Treaty of Friendship, Commerce, and Consular Rights 
between the United States and Germany, signed December 8, 1923, con- 


27 Department of State, Treaties and Other International Acts Series, No. 1871; this 
JOURNAL, Supp., Vol. 43 (1949), p. 27. 

28 Treaties and Other International Acts Series, No. 1965. The Sup. Ct. of Los 
Angeles Co., Calif., ruled, in the absence of treaty, that reciprocity exists with Italy. 
Estate of Gamberi, No. S.M.P. 1530 (Jan. 1950). 

29 Sen. Exec. D, 81st Cong., 2d Sess. 30 Sen. Exec. H, 81st Cong., 2d Sess. 

81 Ch. 895, California Statutes, 1941, added to the California Probate Code secs. 259, 
259.1, and 259.2 which were in force at the time of the death of testatrix. See In re 
Giordano’s Estate, 193 Pac. (2d) 771 (1948), affirming prior opinion, 191 Pace. (2d) 757 
(1948) ; Estate of Knutzen, 191 Pac. (2d) 747 (1948); Estate of Bevilacqua, 191 Pac. 
(2d) 752 (1948) ; and Estate of Thramm, 183 Pac. (2d) 97 (1947). 
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tains reciprocal provisions regarding inheritance and disposal of real and 
personal property.** It provides: 


Where, on the death of any person holding real or other immovable 
property or interests therein within the territories of one High Con- 
tracting Party, such property or interests therein would, by the laws 
of the country or by a testamentary disposition, descend or pass to a 
national of the other High Contracting Party, whether resident or 
non-resident, were he not disqualified by the laws of the country where 
such property or interests therein is or are situated, such national shall 
be allowed a term of three years in which to sell the same, this term 
to be reasonably prolonged if circumstances render it necessary, and 
withdraw the proceeds thereof, without restraint or interference, and 
exempt from any succession, probate or administrative duties or 
eharges other than those which may be imposed in like cases upon 
the nationals of the country from which such proceeds may be drawn. 

Nationals of either High Contracting Party may have full power 
to dispose of their personal property of every kind within the terri- 
tories of the other, by testament, donation, or otherwise, and their 
heirs, legatees and donees, of whatsoever nationality, whether resident 
or non-resident, shall sueceed to such personal property, and may take 
possession thereof, either by themselves or by others acting for them, 
and retain or dispose of the same at their pleasure subject to the 
payment of such duties or charges only as the nationals of the High 
Contracting Party within whose territories such property may be or 
belong shall be liable to pay in like eases. 

The District Court granted judgment for the Custodian on the plead- 
ings, holding that the California statute was unconstitutional. The Circuit 
Court of Appeals reversed the judgment on the grounds that the matter 
was exclusively within the probate jurisdiction of a state court. The 
Supreme Court reversed the Circuit Court and remanded the cause to it 
for consideration on the merits. The Circuit Court thereupon held for 
the respondents, the California relatives, holding that Article IV of the 
1923 treaty had been abrogated by the declaration of war; that its terms 
were incompatible with a state of war; and that the California statute was 
constitutional. The case went to the Supreme Court on certiorari. Mr. 
Justice Douglas delivered the opinion of the Court. It was unanimous, 
except where Mr. Justice Rutledge declined to concur in the ruling regard- 
ing the personal property.** 

The Supreme Court reversed the Circuit Court as to the effect of the 
war on Article IV, and ordered distribution of the proceeds from the 
realty to the Custodian. The Circuit Court was affirmed as to the con- 
stitutionality of the statute, which was held to control distribution of the 


32 Supra, note 4. 

33 Crowley v. Allen, 52 F. Supp. 850 (N.D. Cal. 1943); Allen v. Markham, 147 F. 
(2d) 136 (C.C.A. 9th, 1945); Markham v. Allen, 326 U. S. 490 (1946); Allen v. Mark- 
ham, 156 F. (2d) 653 (C.C.A. 9th, 1946); Clark v. Allen, 331 U. S. 503 (1947), this 


JOURNAL, Vol. 42 (1948), p. 201. 
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personal property if the deceased were an American citizen. The cause 
was then remanded to the District Court for further proceedings. In 
1949 the personal property was finally distributed to the Custodian after 
a finding that Alvina Wagner was in fact a German national. 

The decision was significant, first, because the Court had not hitherto 
ruled directly on the effect of war on treaty provisions regarding inheri- 
tance of property. The Court reviewed the policy and conduct of our 
‘‘political departments’’ during the war and since its close, and concluded 
that the provisions of Article IV concerning the right of inheritance should 
be regarded as having continued in force despite the war. This ruling 
approves and makes authoritative a series of lower court decisions and is 
in harmony with the current thinking of text-writers.** Most civilized 
countries have come to recognize and make some attempt to protect private 
rights of enemy aliens in wartime. The protection afforded is a bit ironi- 
cal, however, in view of the fact that the benefits accruing from the private 
right so recognized are immediately taken away by distribution to the Alien 
Property Custodian, who may never be required to release the proceeds of 
the inheritance to the alien beneficiary. 

The Court ruled that so far as Article IV conflicts with the California 
statute, that statute is superseded ; but dismissed as ‘‘far-fetched’’ the con- 
tention that the California statute is an extension of State power into the 
forbidden field of foreign affairs. 

It has long been settled and accepted that a treaty provision will over- 
ride a State statute to the contrary, and, if the treaty is later in date, a 
Federal statute.*° Likewise, the right of either citizen or alien to dispose 
of his property by will, and to succeed to the property of a decedent, has 
always been considered a privilege granted by the State, and within leg- 
islative control.*® Moreover, in 1850, Mr. Justice Taney said that if a 
State may deny to the alien the privilege of inheriting, it may attach to a 
grant of the privilege any conditions the State supposes its interests or 
policy require.* 

The most significant part of Clark v. Allen, thus, was the sharp distine- 


tion as to the juridical effect of the real and personal property provisions. 
As to the first paragraph of Article IV the Court said: 


The rights secured are in terms a right to sell within a specified time 
plus a right to withdraw the proceeds and an exemption from dis- 


84See Lenoir, ‘‘The Effect of War on Bilateral Treaties, with Special Reference to 
Reciprocal Inheritance Treaty Provisions,’’ 34 Georgetown L. J. (1946) 129. 

35 Missouri v. Holland, 252 U. S. 416, 430-435 (1920). Cf. Rose’s Notes on U. S. 
Reports (1932), Supp. II, p. 935; see also Hauenstein v. Lynham, 100 U. S. 483, 488- 
490 (1879) ; Fairfax’s Devisee v. Hunter’s Lessee, 7 Cranch 602, 627 (1812); Ware v. 
Hylton, 3 Dall. 199, 242 (1796). 

6 U.S. v. Fox, 94 U. S. 315 (1876); U. S. v. Perkins, 163 U. S. 625 (1896). 

87 Mager v. Grima, 8 How. 490 (1850). 
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criminatory taxation. It is plain that those rights extend to the Ger- 
man heirs of ‘‘any person’’ holding realty in the United States. And 
though they are not expressed in terms of ownership or the right to 
inherit, that is their import and meaning. 
The Court assumed that portions of the Trading with the Enemy Act, as 
amended,** and Executive Orders issued thereunder, ‘‘abrogate the parts 
of Article IV of the treaty dealing with the liquidation of the inheritance 
and the withdrawal of the proceeds, even though the Act provides that the 
prohibited activities and transactions may be licensed.”’ 

The Court reviewed certain earlier decisions involving provisions similar 
to the second paragraph of Article IV in other treaties, each of which had 
been held not to cover the case of a citizen or subject of one of the con- 
tracting parties, residing at home, and disposing of property there in favor 
of a citizen or subject of the other. The Court said: 


The construction adopted by those cases is, to say the least, per- 
missible when the syntax of the sentences dealing with realty and per- 
sonalty is considered. So far as realty is concerned, the testator in- 
cludes ‘‘any person’’; and the property covered is that within the 
territory of either of the high contracting parties. In case of per- 
sonalty, the provision governs the right of ‘‘nationals’’ of either con- 
tracting party to dispose of their property within the territory of the 
‘‘other’’ contracting party; and it is ‘‘such personal property”’ that 
the ‘‘heirs, legatees and donees”’ are entitled to take. 


We accordingly hold that Article IV of the treaty does not cover 
personalty located in this country and which an American citizen 
undertakes to leave to German nationals. We do not know from the 
present record the nationality of Alvina Wagner. But since the issue 
arises on the Government’s motion for judgment on the pleadings, 
we proceed on the assumption less favorable to it, viz., that she was 
an American citizen. 


. . . If she was an American citizen, disposition of the personality is 
governed by California law. 


The cause was then remanded to the District Court. 

Mr. Justice Rutledge joined in the Court’s opinion as to the realty but 
declined to concur in its other phases. He said that a decision made by 
‘‘hypothesizing’’ might well be rendered ‘‘both moot and advisory”’ if 
Alvina Wagner were found to be a German national. The dissent was 
prophetic. 

HisToricAL BACKGROUND 


A difference in what they were intended to accomplish accounts his- 
torically for the difference in construction of the realty and personalty 


38 50 U.S.C., App. sec. I—39, 616, 617. As to possible return of property held by the 
Custodian, see Public Law 671, 79th Cong., and Cong. Rec., Jan. 26, 1950, pp. 971-972. 
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provisions. In the absence of treaty, matters of disposition and succession 
are governed by local law.*® Resident aliens are protected by the 14th 
Amendment of the Constitution from undue discrimination. However, 
the common law, except as modified by legislatures, is, in many States, the 
local law which governs the rights of non-resident aliens. The restrictions 
of the common law and the jus gentium are much more severe as to real 
property than as to personal property. If an alien died without having 
conveyed land acquired by devise or descent, according to the common law 
the land vested immediately in the state, without the necessity of inquest 
of office found. For an alien to transmit by descent, and an alien to take 
by descent, there must be separate statutory authority for each act.*° 
Treaty provisions regarding real property were therefore carefully phrased 
to preserve the traditional right of a State to detemine for itself who 
could and who could not acquire and hold land in its jurisdiction, but 
at the same time to protect the alien beneficiary from monetary loss. 
Mr. William M. Gibson says that the United States has not entered into 
any treaties which completely deprive States of the power to legislate in 
this field. While treaties negotiated after World War I are more generous 
than earlier treaties, he finds that State statutes give the alien the most 
liberal treatment.*? 

Treaty provisions regarding personal property were directed primarily 
at the elimination of discriminatory taxes, relics of feudalism, on the alien’s 
enjoyment of his inheritance. Under the dreaded droit d’aubaine all the 
property of a deceased foreigner was confiscated to the use of the sovereign. 
Under the droit de détraction or droit de retrait (jus detractis) a tax was 
levied upon the removal from one State to another of property acquired by 
succession or testamentary disposition. Prior to World War II, the alien 
had come to be free to inherit and dispose of personal property almost at 
will in the States and in Europe, subject only to payment of taxes. Pro- 
fessor Borchard wrote in 1915 and again in 1928 that the power to acquire, 
own and dispose of personal property is a universally recognized right of 
aliens.** The Justice Department stated that, so far as it was aware, ‘‘on 
July 1, 1941, there was no civilized nation which did not grant to citizens 
of the United States the right to inherit from its nationals, with limitations, 
however, upon the inheritance of real property.’’ * 

The Attorney General contended in Clark v. Allen that the negotiators 
of the German treaty had intended to provide for rights of inheritance as 
well as for freedom from discriminatory taxes, and had not intended any 


89 See Lyeth v. Hoey, 305 U. S. 188, 193 (1938); Irving Trust Co. v. Day, 314 U. S. 
556, 562 (1942). 

40 Donaldson v. State of Indiana, 67 N.E. 1029 (1903). 

41 Gibson, Aliens and the Law (1940), p. 37. 

*? Borchard, The Diplomatic Protection of Citizens Abroad (1915 and 1928 ed.), p. 88. 

43 Estate of Bevilacqua, 161 Pac. (2d) 589, 595 (1945). 
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distinction based on nationality of the decedent. He argued that refer- 
ences from the first clause of the personalty provisions should be incorpo- 
rated into the second clause, and that the word ‘‘such’’ preceding the words 
‘personal property’’ in the second clause was not intended to carry the 
‘‘extremely heavy freight of meaning’’ attributed to it. The second clause 
could then be read as a grant of rights of succession independent of the 
limitations of the first clause. He asked that it be read as follows: 


and the(ir) heirs, legatees and donees [of nationals of either High Con- 
tracting Party], of whatsoever nationality, whether resident or non- 
resident, shall succeed to (such) personal property [of every kind 
within the territories of the other].** 


This construction was defended by an exhaustive study of the historical 
background of the provision in question. Diplomatic correspondence was 
cited to support the contention that identical or substantially identical 
language in other treaties had always been understood by negotiators and 
contracting parties as granting rights of inheritance of personal property 
regardless of a decedent’s nationality.* 

The Court rejected the contention and said: 


Petitioner, however, presents a detailed account of the history of the 
clause which was not before the Court in Frederickson v. Lowisiana, 
supra, and which bears out the construction that it grants the foreign 
heir the right to succeed to his inheritance or the proceeds thereof. 
But we do not stop to review that history. For the consistent judicial 


construction of the language since 1860 has given it a character which 
the treaty-making agencies have not seen fit to alter. And that con- 
struction is entirely consistent with the plain language of the treaty. 
We therefore do not deem it appropriate to change that construction 
at this late date, even though as an original matter the other view 
might have much to commend it. 


The decision would appear contrary to the intent of the negotiators. 
However, the ‘‘plain language’’ of the provision, which is drafted in terms 
of the right of an alien to dispose of his property, justifies the Court’s 
construction. The Court may have reasoned that resort to background 
information and intent of the negotiators should be made only in cases 
where language is not ‘‘plain.’’ Also, the Court may have reasoned that 
the Department of State, by including similar provisions in treaties signed 
after the Court had ruled that such a provision had only limited applica- 
bility, could be considered to have acquiesced in the Court’s earlier inter- 


pretation. 


44 Brief for the Petitioner, U. S. Sup. Ct., Oct. Term 1946, No. 626, p. 36. 

45 Diplomatic Correspondence of the United States, 1868, Pt. II, pp. 194, 196, 197; 
Foreign Relations of the United States, 1880, pp. 952, 953. See also Moore, Digest of 
International Law (1906), Vol. IV, p. 6. 
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JUDICIAL HISTORY OF THE PROVISION 


A study of the four earlier cases relied upon by the Court may shed 
some light on why the language of Article IV has continued to appear in 
our treaties. Each of these cases involved discriminatory State inheri- 
tance taxes, and only by implication involved the direct question of the 
treaty right of an alien to inherit or succeed to the property of an American 
citizen. The ruling in the first case amounted almost to dicta, as the statute 
in question was found to be non-discriminatory. The second ease, on the 
authority of which the same Court affirmed the third and fourth cases, 
concerned a treaty provision which was not really comparable to Article 
IV of the German treaty. The four decisions were rendered in 1860 and 
1917, and their implications were perhaps overlooked by new adminis- 
trations beset with more pressing postwar problems. State courts on the 
whole appeared to hold that the language, especially as ‘‘cleaned up’’ and 
used in modern treaties, permitted aliens to inherit regardless of the de- 
cedent’s nationality. This apparently satisfied other countries. Ameri- 
cans met with few difficulties in connection with succession to estates 
abroad until the Nazi régime, and even then the German Government did 
not defend its position on the grounds that a decedent had been a foreign 
national.*® 

Frederickson v. Louisiana ** arose out of the claim of Louisiana to tax 
a legacy by a Louisiana citizen to a subject of Wiirttemberg, under a 
statute which provided that a person not domiciled in Louisiana and not 
a citizen of any other State or territory should be liable to a 10% sue- 
cession tax. Plaintiff claimed that the tax was a discrimination and was 
forbiddden by the treaty of 1844 with Wiirttemberg,*® Article III of which 
is substantially identical with the personalty provisions of the German 
treaty. The Supreme Court held that since the Louisiana court had ruled 
in another case that a citizen of Louisiana domiciled abroad was subject to 
the tax, the statute made no discrimination between citizens of the State 
and aliens in the same circumstances. However, the Court said that it 
concurred with the Supreme Court of Louisiana that the treaty does not 
regulate testamentary dispositions of citizens of either country with refer- 
ence to property in their country of origin or citizenship. The treaty was 
intended only to protect an alien from onerous taxes on property he pos- 
sessed in the territory of the other, and the case of a citizen at home dis- 
posing of his property there in favor of a citizen of the other ‘‘was not in 
the contemplation of the contracting Powers, and is not embraced in this 
article of the treaty.’’ 

Wiirttemberg in 1868 severely criticized the decision as contrary to the 
plain meaning of the treaty, which she interpreted as an agreement that 


‘6 Hackworth, Digest of International Law (1942), Vol. III, p. 667. 
4723 How. 445 (1860). 488 Stat. 588 (1844); 18 Stat. (Pt. 2, Pub. Tr.) 809. 


1 
e 
l, 
n 
4 
il 
h 
y. 
Ww 
ns 
'g 
nd 
lat 
ed 
1a - 
97; 
of 


322 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


subjects of Wiirttemberg should be placed on the same footing with in- 
habitants of the United States. The authorities of Wiirttemberg had 
consistently adhered to that theory, and interpreted the treaty ‘‘as having 
been made rather for the benefit of the living than for that of the dead 

.”’ If the intent was to relieve heirs, legatees, and donees from duties 
of détraction, it could make no difference to such persons whether the 
country from whence the inheritance came was or was not the native 
country of the deceased. The Secretary of State explained that the De- 
partment was bound by the decision of the Supreme Court, and offered 
to make a new treaty, but the inclusion of Wiirttemberg in the German 
Empire in 1871 ended the matter.*® 

The Supreme Court in 1917 found the Frederickson ease ‘‘aptly illustra- 
tive and persuasively controlling’’ in the case of Petersen v. Iowa.*° The 
Petersen case concerned the estate of a naturalized American who died 
seised of property in Iowa. His legatees in Denmark protested an Iowa 
decision under a statute which imposed heavier taxes on estates passing 
to non-resident aliens than to residents of Iowa, claiming that it was a 
violation of the treaty of 1826 with Denmark. That treaty, which is still 
in force, does not contain a provision regarding rights of inheritance such 
as Article III of the Wiirttemberg treaty or Article IV of the German 
treaty. It does contain a most-favored-nation provision ‘‘in respect of 
commerce and navigation,’’ and then bars, in Article VII, discrimination 
in the imposition of removal taxes.*? 


The Supreme Court held that the most-favored-nation clause was not 
applicable here because of its limitation to commerce and navigation. The 
Court then said of Article VII: 


. . . that which is contracted against is merely a departure by dis- 
crimination by either one of the countries against the citizens of the 
other and their property therein from the legislation governing their 
own citizens. In other words, the right of the citizens of each of the 
contracting countries reciprocally to own, dispose of or transmit their 
property situated in the other country, free from provisions or re- 
strictions discriminating because of alienage, is in the largest possible 
sense that which is protected by the treaty. 


.. . The duty to pay on such property which preceded and accom- 
panied the right of such foreign legatees was not a burden upon their 
right to remove their property, as such right of property on their part 
was dependent on the payment and could not and did not arise until 
the payment was made. 


4911 Foreign Consuls in the United States MSS., Nat. Archives. See Bancroft 
Davis, Notes upon Treaties of the United States of America and Other Powers (1873), 
p. 159. 

50245 U. S. 170 (1917). 

518 Stat. 340, 342; 18 Stat. (Pt. 2, Pub. Tr.) 167, 169 (1826); abrogated in 1856 
and renewed in 1857, except for Art. V. 
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It will be seen that the decision was on technical grounds, that a suc- 
cession tax, which was unknown in 1826, was different from a removal tax, 
which was known and provided for by the treaty of 1826. The Danish 
Minister had been quite unable to see this fine distinction when the State 
of Iowa had advanced it earlier. In a memorandum to the Department 
of State in 1921, the Minister had protested that the wording of Article 
VIL does not consider the status of the testator, but merely that of the 
legatee, and assures freedom of removal on terms of equality with citizens 
or subjects of the State from which removal is made; and that interpreta- 
tion had previously been respected in other States, even in Iowa.** 

Duus v. Brown ** concerned the Iowa tax statute as applied to the estate 
of a naturalized citizen accruing to his collateral heirs in Sweden. Article 
VI of the treaty of 1783 with Sweden * provides for the disposition and 
inheritance of ‘‘goods and effects’’ in language which was a forerunner 
of Article X of the treaty of 1785 with Prussia, carried over into the 
1923 German treaty. Article II contains the same most-favored-nation 
provision as the Danish treaty of 1826. Article III contains an additional 
provision, also found in several of our current treaties, which grants most- 
favored-nation treatment with regard to payment of ‘‘duties and imposts’”’ 
which might be levied ‘‘in the ports, havens, roads, countries, islands, cities 
and towns of the United States, or any of them... .”’ 

The Supreme Court held that Article VI embraces only subjects of 
Sweden and their property in Iowa and, as pointed out in Petersen v. Iowa, 
has no relation to the right of the State to deal by death duties with its 
own citizens and their property within that State. The most-favored-na- 
tion provision, following the Petersen case, applies only in respect of com- 
merce and navigation. 

The succession tax or removal tax controversy is resolved partially by 
a literal reading of the clause. It might be suggested that an equally 
literal reading of Article III might permit the inclusion of ‘‘death duties’’ 
in the ‘‘duties and imposts’’ mentioned therein. The latter phrase was 
unquestionably intended to mean with respect to commerce and naviga- 
tion, but mere intent of the negotiators has not seemed completely to con- 
trol in these cases. 

The modern theory of inheritance taxes was unknown when older treaties 
were negotiated, and the Supreme Court itself has entertained diverse 
theories on inheritance taxes. The Court has held variously that they 
were or were not taxes on succession, disposition, or removal, or that such 

82 Hackworth, op. cit., Vol. III, pp. 670-671. 53245 U. S. 176 (1917). 

548 Stat. 60, 64 (1783); revived as to certain articles by the treaty with Sweden and 


Norway, 8 Stat. 232 (1816), and again revived, 8 Stat. 346 (1827). 
558 Stat. 84, 88 (1785). 
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taxes were not affected by a treaty because they were not within the con- 
templation of the parties at the time of signing.*® 

The case of Skarderud v. Tax Commissioner of North Dakota® was 
affirmed per curiam on the authority of Duus v. Brown, supra, decided on 
the same day. 


TREATIES WITH NORWAY AND SWEDEN 


A Washington State Court held in 1910 that a Norwegian heir of an 
American citizen was protected by the treaty of 1827 with Norway and 
Sweden (the 1783 treaty as revised and extended) from any discrimina- 
The court interpreted the treaty provision as 
The Iowa Supreme 


tory tax upon a legacy.*® 
having been drafted for the benefit of the recipient. 
Court in 1915 disagreed vigorously with this decision.*® 
Article XIV of the present treaty with Sweden, signed in 1910, appears 
to provide substantially the same with respect to personalty as did the 
Wiirttemberg treaty, yet the Supreme Court of Iowa in 1919 sustained 
the claim of the non-resident alien heirs that Article XIV forbids the im- 
position of a discriminatory estate tax under the Iowa statute.®° The court 
referred to the decisions discussed supra and said they were not controlling, 
as the language in the 1910 treaty is not ‘‘equivalent.’’ Likewise, the 
Kansas Supreme Court held in 1925 that: 


Obviously it was meant to provide that Swedish heirs or devisees 
should be entitled to inherit personal property or receive it by testa- 
ment, not only from citizens of the United States, but also from resi- 
dents of the United States who died subjects of the King of Sweden.” 


Article IV of our 1928 treaty with Norway contains a personalty pro- 
vision almost identical to that in the German treaty, but concludes the 
paragraph with an additional sentence as follows: 


In the same way, personal property left to nationals of one of the 
High Contracting Parties, and being within the territories of such 
other Party, shall be subject to the payment of such duties or charges 
only as the nationals of the High Contracting Party within whose 
territories such property may be or belong shall be liable to pay in 
like cases. 


This sentence should at least protect Norwegian heirs from discriminatory 
taxes on inheritances in States which permit aliens to inherit personal prop- 
erty from American citizens. 


56 See Hyde, International Law (2d ed., 1945), Vol. I, pp. 663-676. 
57245 U. S. 633 (1917). See also Nielsen v. Johnson, 279 U. S. 
JOURNAL, Vol. 23 (1929), p. 422; W. R. Vallance, ibid., p. 395. 

58 In re Stixrud’s Estate, 109 Pac. 343 (1910). 

59 In re Peterson’s Estate, 151 N.W. 66 (1915), aff’d as Duus v. Brown, 245 U. S. 176. 
60 Brown v. Peterson, 170 N.W. 444, 445 (1919). 

61 Olsson v. Savage, 240 Pac. 586, 587 (1925). 
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TREATY WITH GREAT BRITAIN 


Court decisions regarding Article II of the treaty of 1899 with Great 
Britain have contributed to the confusion which continues to cloud such 
provisions. An Iowa court in 1915 rejected the contention that Article 
II of the treaty was not applicable to the case at bar because decedent was 
not an alien.** However, in a supplemental opinion on rehearing, the 
court said that it preferred to rest its opinion on the grounds indicated 
in another case, which rested on an interpretation of the most-favored- 
nation clause. Article V of the treaty of 1899 provides for most-favored- 
nation treatment ‘‘In all that concerns the right of disposing of every kind 
of property, real or personal . . .’’ The court in the latter case cited four 
treaties with other countries (of which only the 1853 treaty with Argen- 
tina is now in force) and said that those treaties, by virtue of Article V, 
eliminated ‘‘whatever ambiguities there may be’’ in Articles I and II of 
the British treaty; that the rights of the donee and donor were interde- 
pendent and therefore neither could be abridged; and that the right of a 
donee to receive ‘‘is something which concerns the right of disposing.’’ 
A North Dakota court found Article II of the 1899 treaty ‘‘neither ob- 
secure nor ambiguous’’ and ruled in favor of the British heirs.** 

The most-favored-nation provision may continue to be held to distin- 
guish the British treaty from the German treaty. However, since Clark 
v. Allen, a claimant would seem to be on rather thin ice in asserting that 
‘fall that concerns the right of disposing’’ includes within its meaning the 
right of acquiring. 

TREATY WITH SWITZERLAND 


The property provisions of our treaty of 1850 with Switzerland have 
also been much litigated. Article V deals with personalty in terms com- 
parable to the German treaty. It then states that those provisions shall be 
applicable to real estate in any of the States or Cantons ‘‘in which foreign- 
ers shall be entitled to hold or inherit land,’’ but that if real estate ‘‘should 
fall’? to an alien who was not permitted to hold land there, he should have 
“such term as the laws of the State or canton will permit’’ to sell the 
property and withdraw the proceeds. 

Most of the decisions on the Swiss treaty have involved construction of 
the realty provisions as they affect State laws. However, a District of 
Columbia court, in a case which involved the estate of a deceased Ameri- 
can, held in 1882 that Article V covers the inheritance of personal prop- 
erty wherever it may be located. The court said that the treaty could 
not have been intended to confine its benefits to places where there already 

62 In re Moynihan’s Estate, 151 N.W. 504 (1915) ; 154 N.W. 904 (1915). 

83 Brown v. Daly’s Estate, 154 N.W. 602, 603 (1915). 


6 Trott v. State, 171 N.W. 827, 830 (1919). 
85 Jost v. Jost, 1 Mackey (12 D.C.) 487, 494 (1882). 
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existed the right of an alien to inherit or to hold by inheritance. The 
Supreme Court expressed much the same thought in 1879, in considering 
the overriding effect of that treaty on Virginia laws: ‘‘Otherwise the lan- 
guage used is a sham and a mockery.’’** However, the latter case con- 
cerned the estate of a Swiss citizen who had died in Virginia leaving realty 
which had been sold by the escheator, and is not directly in point. 


TREATY WITH ARGENTINA 


The Argentine Treaty of 1853 marks perhaps the high-water point of 
generosity to aliens. It provides in Article IX that: 


In whatever relates to the . . . acquiring and disposing of prop- 
erty of every sort and denomination ... the citizens of the two 
contracting parties shall reciprocally enjoy the same privileges, liber- 
ties and rights, as native citizens, and they shall not be charged, in 
any of these respects, with any higher imposts or duties than those 
which are paid or may be paid by native citizens, submitting of course 
to the local laws and regulations. . . . the Consul . . . shall have the 
right to intervene in the possession, administration and judicial liqui- 
dation of the estate of the deceased, conformably with the laws of the 


country. ... 


A number of controversies have arisen as to the effect of this article. In 
1879 the United States Government protested to the Argentine Govern- 
ment that an Argentine ‘‘local law’’ providing for escheat of an estate not 
claimed within one year from the decease ‘‘must be looked upon as hostile 
to the true animus of the provisions of Article IX’’ and should not be used 
to defeat the claims of the American heirs of an American citizen murdered 
in Argentina.’ It will be recalled that an Iowa court held that Article 
IX, which was being considered with regard to the most-favored-nation 
clause in the 1899 treaty with Great Britain, protected an Argentine heir 
from discriminatory inheritance taxes.** However, local laws were held 
to defeat the claim of the Italian consul to administer an estate by virtue 
of the most-favored-nation clause of a treaty with Italy ® and by reference 


to the Argentine treaty.” 


TREATY WITH FRANCE 


Article VII of the treaty of 1853 with France, which has also been much 
litigated, provides that: 


In all the States of the Union whose existing laws permit it, so long 
and to the same extent as the said laws shall remain in force, French- 


66 Hauenstein v. Lynham (supra, note 35), at p. 486. 


67 Moore, op. cit., Vol. IV, p. 6. 68 Brown v. Daly’s Estate, supra, note 63. 
69 20 Stat. 725, 732 (1878). See Department of State Bulletin, Vol. XVIII (1948), 
p. 248. 


70 Rocca v. Thompson, 223 U. S, 317 (1931). 
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men shall enjoy the right of possessing personal and real property by 
the same title and in the same manner as the citizens of the United 
States. 


The Supreme Court said in 1856 that ‘‘the treaty does not claim for the 
United States the right of controlling the succession of real or personal 
property in a State.’’ However, although a discriminatory Louisiana 
statute was ‘‘existing’’ at the time the treaty was signed, and had not 
been repealed, since the highest court of Louisiana had said that Louisiana 
was one of the States in which the treaty was to be carried into effect, the 
Supreme Court concurred that the non-resident French claimant was not 
subject to a discriminatory inheritance tax.” 

This same provision was considered by the Supreme Court of California 
in 1923. The State of California claimed that non-resident French heirs- 
at-law were barred from succeeding to an estate because they had not ap- 
peared and claimed the succession within five years after the death of the 
decedent, as stipulated by the statute applicable to non-resident claim- 
ants. The court decided adversely to the State’s contention that the treaty 
provides for equality only with respect to the right of possessing prop- 
erty, not of inheritance, and that one possesses property only after it has 
come to him by inheritance, purchase, gift, or otherwise. The court drew 
attention to the property rights guaranteed to resident aliens by the State 
constitution of 1849, and said that: 


. under our laws, considering them as unaffected by the treaty 
provisions, if such heirs are non-resident aliens, the estate which vests 
in them upon the death of the ancestor is not an absolute or uncondi- 
tional estate, as in the case of citizen heirs, subject only to be divested 
in the process of administration, but it is a conditional estate, upon 
the condition subsequent that if they fail to appear and claim the same 
within five years their right ceases and the property then vests in the 
state. . . . It cannot be said under these circumstances that under the 
state law as unaffected by the treaty the non-resident alien enjoys the 
right of possessing property ‘‘by the same title and in the same man- 
ner as the citizens of the United States.’’ 7” 


TREATY WITH YUGOSLAVIA 


Article II of the treaty of 1881 with Serbia, now Yugoslavia, provides 
for a combination of national and most-favored-nation treatment. It reads 
as follows: 


In all that concerns the right of acquiring, possessing or disposing 
of every kind of property, real or personal, citizens of the United 
States in Serbia and Serbian subjects in the United States, shall enjoy 


"1 Prevost v. Grenaux, 19 How. 1 (1856). Distinguishable, as the estate vested before 
the treaty entered into force. See also De Geofroy v. Riggs, 133 U. S. 258 (1890). 
72 In re Romaris’ Estate, 218 Pac. 421, 423 (1923). 
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the rights which the respective laws grant in each of these states to 
the subjects of the most favored nation. 

Within these limits, and under the same conditions as the subjects 
of the most favored nation, they shall be at liberty to acquire and 
dispose of such property, whether by purchase, sale, donation, ex- 
change, marriage contract, testament, inheritance, or in any manner 
whatever, without being subject to any taxes, imposts or charges what- 
ever, other or higher than those which are or shall be levied on natives 
or on the subjects of the most favored nation. 

They shall likewise be at liberty to export freely the proceeds of the 
sale of their property, and their goods in general, without being sub- 
jected to pay any other or higher duties than those payable under 
similar circumstances by natives or by the subjects of the most favored 


state. 
According to official statements furnished by the Yugoslav Government, 
Americans are permitted to inherit property in Yugoslavia, but with- 
drawl of proceeds is not generally possible under present exchange con- 
trols. The agreement for the settlement of pecuniary claims against 
Yugoslavia, signed July 19, 1948, is of interest in this connection.”* It has 
been claimed that domestic Yugoslav law regarding nationalization of 
property, agrarian reform, and dual nationality may limit the value of 
both the national treatment and most-favored-nation treatment guaran- 
teed by the 1881 treaty. The Superior Court of San Francisco held, in 
Re Estate of Charles J. Arbulick, that reciprocity does not exist with Yugo- 
slavia."* It is understood the case is to be appealed. 


New STATES 


The recent decision of the Supreme Court of New Hampshire in Hanajin 
v. McCarthy, that our 1899 property convention with Great Britain con- 
tinues to apply to Ireland, is of interest in connection with the problem of 
continued applicability of existing treaties to new states.*® The rela- 
tionship of successor to parent state is a complicated one, and one which 
may have changed subtly over the years. However, considering all the 
attendant circumstances, it would appear that the 1899 treaty with Great 
Britain, which had been made applicable to the areas now comprising 
Ceylon, India, and Pakistan, should be considered as presently applicable 
to those states.*® 

The Czechoslovak Ministry of Justice in 1920 advised Czechoslovak 
courts that in relations with the United States the procedure in the settle- 
ment of estates should follow the Treaty of Commerce and Navigation of 
August 27, 1829,77 and the Convention Relative to Disposal of Property 

73 62 Stat., Pt. 3—. Treaties and Other International Acts Series, No. 1803. 

74 Superior Ct. of San Francisco Co., Calif., Oct. 20, 1949. 

7557 Atl. (2d) 148 (1948), this JouRNAL, Vol. 42 (1948), p. 499. 

76 See Indian Independence (International Arrangements) Order, 1947; and the United 


Kingdom-Ceylon External Affairs Agreement of Nov. 11, 1947. 
778 Stat. 398; 18 Stat. (Pt. 2, Pub. Tr.) 21. 
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and Consular Jurisdiction of May 8, 1848,7* concluded between the United 
States and Austria-Hungary. This policy, reportedly still in effect, is 
purely a matter of Czechoslovak law. Neither of the above-mentioned 
treaties is in force at this time between the United States and Austria. 
More important, the United States has never regarded treaties concluded 
with Austria-Hungary as being in force between the United States and 
Czechoslovakia, despite the fact that Czechoslovak territory had been 
formerly a part of the territory of Austria-Hungary. 


INTERPRETATION OF TREATIES 


The decision in Clark v. Allen may presage an era of strict construction 
of treaties. However, if the language is ambiguous, well-established prin- 
ciples of construction with respect to treaties may permit a court to ‘‘quote 
scripture’’ for any one of several possible rulings. The Supreme Court 
has said repeatedly that, in general, treaties are to be construed liberally, 
and their words taken in their ordinary meanings.*® Private rights are 
to be protected as far as possible. Mr. Justice Story said in an estate case 
decided in 1830: 


If the treaty admits of two interpretations, and one is limited, and 
the other liberal; one which will further, and the other exclude pri- 
vate rights; why should not the most liberal exposition be adopted? °° 


The importance of such reasoning as a general proposition is questioned 
by certain text-writers who emphasize that the intent of the negotiators 
should govern the interpretation of doubtful provisions.*t A construe- 
tion of a treaty acted on by the Executive Department has frequently 
been accepted by the judiciary.’? Courts here and abroad have repeatedly 
resorted to background material to ascertain the intent and to aid in the 
interpretation of doubtful provisions in treaties.** 

Treaty provisions which have the effect of overriding State laws are 
usually strictly construed. Courts have repeatedly denied the claims of 
consuls to administer estates of aliens in derogation of local law.** It 
might be argued that the right of a foreign consul to administer a dece- 


789 Stat. 944; 18 Stat. (Pt. 2, Pub. Tr.) 24. 

79 Hauenstein v. Lynham, supra, note 35; De Geofroy v. Riggs, supra, note 71; U. S. 
v. Auguisola, 1 Wall. 352 (1863); U. S. v. Payne, 264 U. S. 446 (1924). See Hall, 
International Law (8th ed., 1924), pp. 393-394. 

80 Shanks v. Dupont, 3 Pet. 242, 247 (1830). 

81 Hyde, op. cit., Vol. II, pp. 1478-1485. 

82 See U. S. v. Payne, supra, note 79; Sullivan v. Kidd, 254 U. S. 433 (1921). 

88See Wharton, Digest of International Law (2d ed., 1887), Vol. II, pp. 36-37; 
Lauterpacht, ‘‘Some Observations on Preparatory Work in the Interpretation of 
Treaties,’? 48 Harvard Law Review (1935) 549; cf. Factor v. Laubenheimer, 290 U. S. 
276 (1933), this JouRNAL, Vol. 28 (1934), p. 149; Terrace v. Thompson, 263 U. S. 197 
(1923), this JourNAL, Vol. 18 (1924), p. 346. 

8 Chryssikos v. De Marco, 107 Atl. 358, 360 (1919). 
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dent’s estate affects more a procedural than a substantive right, but it 
seems clear from the cases discussed above that even in substantive matters 
courts are not disposed to interpret ambiguous provisions in such a way 
as to supersede State laws. 


RELATED PROBLEMS 


‘‘The finespun web encasing alien property matters is not easy to un- 
tangle,’’ a Federal judge has commented.** The ruling in Clark v. Allen, 
that a treaty provision granting an absolute right to inherit will override 
the requirements of a State statute, removes only one thread. There may 
be no treaty provision applicable. The treaty provision may be ambigu- 
ous. It may be so broadly reciprocal in character as to open the ques- 
tion of the extent to which the other contracting party is complying with 
its terms. Definitions of real and personal property vary from country 
to country, raising questions of conflict of laws. To prove foreign law is 
always difficult, and is especially so where Americans have been permitted 
to inherit only by unwritten law and practice. Currency and foreign 
exchange controls present intricate problems even to experts. If all these 
problems are satisfactorily resolved, the administrator and the judge may 
have to consider the conflicting instructions of a foreign consul and the 
alien heir regarding distribution of the proceeds. Countless cases bearing 
on these questions are currently being litigated, and it is possible only to 
indicate certain considerations which may influence the decisions. 
Whether or not German municipal law afforded to American citizens 
reciprocal rights of inheritance is the principal issue in several hundred 
eases pending in California and Oregon. Similar issues exist in Montana 
and Nevada. The Attorney General contends in effect that: (1) the legis- 
lature did not intend to require immediate payment in enacting the statute; 
and (2) German laws satisfy the condition. Nazi laws discriminated 
against segments of the German people but did not discriminate against 
United States citizens as such. Further, the Allied Control Council has 
repealed discriminatory laws and given the repealer retroactive effect. 
The Superior Court of Los Angeles County passed on this issue twice 
within two weeks, deciding in favor of the Attorney General in one in- 
stance ** and adversely to him in the second.*” The Attorney General has 
appealed the latter decision. 
85 Iwazo Yamashita v. Clark, 75 F. Supp. 51, 55 (1948). See In re Blak’s Estate, 
150 Pac. (2d) 567 (1944), with respect to blocked accounts. 
86 Estate of Peters, Superior Ct. of Los Angeles Co., Calif., No. 233316, June 8, 1948. 
In Estate of Reihs, wherein the decedent’s death occurred after Allied occupation of 
Germany, the Superior Court of Los Angeles Co., Calif., No. 263185, on Nov. 16, 1949, 


again ruled in favor of reciprocity. 

87 Estate of Bertha Schluttig, Superior Ct. of Los Angeles Co., Calif., No. 242226, 
June 22, 1948 (both German and Austrian heirs); Estate of Hess, 18 L.W. 2362. See 
also Estate of Wemme, No. 56-621, Circuit Ct. of Oregon, Multnomah Co., May 24, 1949. 
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The intentions of the testator may thus be defeated either because the 
alien heir is held ineligible to take under a State reciprocity statute, or 
because the Attorney General claims the inheritance under the Trading 
with the Enemy Act. Various devices have been used in attempts to 
evade the operation of the latter Act. If the provision in the will can be 
construed as a condition subsequent, payment only being deferred, courts 
will generally award the fund to the Attorney General.** A provision 
for alternate contingent remainders over to American citizens in the event 
that enemy nationals are unable to receive payment may convince the 
court that a condition precedent was intended. In such cases, courts gen- 
erally hold that the gift fails and refuse payment to the Attorney General.®® 


CONCLUSION 


Treaty provisions regarding inheritance are contained usually in 
treaties of friendship, commerce, and navigation, sometimes in establish- 
ment or consular conventions. Consular conventions usually provide also 
that a consular officer may represent his nationals in estate matters, and 
receipt for their distributive shares, and sometimes provide specifically 
with respect to seamen’s estates. A treaty of friendship, commerce, and 
navigation is a lengthy and comprehensive document which sets forth the 
basic framework of relations between the two contracting parties. With- 
out such a treaty, American nationals and corporations doing business 
abroad are more or less at the mercy of foreign legislatures and local au- 
thorities. Such a treaty may take years to negotiate. It may remain in 
foree a hundred years or more and, like the Constitution, must be inter- 
preted to cover situations which could not be foreseen. New treaties will 
therefore have no immediate appreciable effect in the settlement of estates. 
It should be noted, however, that most-favored-nation provisions in older 
treaties, if not limited to trade and commerce, may enable aliens to take 
advantage of newer provisions. 

In conclusion, it should be pointed out that the construction placed on 
a treaty provision by the Supreme Court of the United States is no longer 
necessarily the last word on the subject. The opinion of the Supreme 
Court is of course conclusive in the United States both with respect to indi- 
viduals and the Executive Departments of the Government. However, 
treaties establish obligations between states, and their violation consti- 
tutes an international breach of such obligations. Formerly, a nation 
which believed a court decision in this country was contrary to a treaty 
between it and the United States was limited in its efforts to seek redress 


88In re Reiner’s Estate, 44 N.Y.S. (2d) 282 (1943); In re Woelfinger’s Estate, 76 
N.Y.S. (2d) 544 (1948). 

89 Greene v. Frank, 58 N.E. (2d) 465 (1944); In re Carrington’s Estate, 81 N.Y.S. 
(2d) 77 (1948). See In re Archdeacon’s Estate, 37 Atl. (2d) 34 (1944). 
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to diplomatic protests, to requests that the United States agree to submit 
the matter to arbitration, and to termination of the treaty if such repre- 
sentations proved fruitless. In 1946, however, the United States accepted 
the compulsory jurisdiction of the International Court of Justice with 
respect to ‘‘all legal disputes’’ between it and other countries, which had 
similarly accepted the jurisdiction of the Court, concerning, among other 
things, ‘‘the interpretation of a treaty.’’ It is noted, however, that the 


declaration accepting that jurisdiction provided that it shall not apply to: 


b. Disputes with regard to matters which are essentially within the 
domestic jurisdiction of the United States of America as determined 
by the United States of America.’° 


On the assumption that the limitation last mentioned is not held to apply 
in a particular case, it is possible that a claim of an alien, involving an 
estate in the United States, which may be laid by his government on his 
behalf before the International Court of Justice would receive more favor- 
able consideration than similar claims have sometimes received in American 
courts. 

9061 Stat. 1218 (1946); Statute of the International Court of Justice, 59 Stat. 1031 
(1945). 
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NOTES ON LEGAL QUESTIONS CONCERNING 
THE UNITED NATIONS 


By YvueEN-LI LIANG* 


WHAT IS AN INTERNATIONAL CONFERENCE? 


The General Assembly of the United Nations on December 3, 1949, 
adopted, by resolution, a set of rules for the calling of international con- 
ferences of states by the Economie and Social Council. In addition to 
these rules, the General Assembly, in another resolution, requested the 
Secretary General to prepare, after consultation with the Economie and 
Social Council, draft rules for the calling of non-governmental conferences.” 
Both resolutions were intended to implement the power of the Economic 
and Social Council under the Charter to eall, ‘‘in accordance with the 
rules prescribed by the United Nations, international conferences on mat- 
ters falling within its competence.’’* During the elaboration of the above- 
mentioned rules, questions were raised as to whether the Council had the 
power to call non-governmental conferences as well as conferences of states, 
and whether it could call the latter without consulting the other Members 
of the United Nations than those represented in the Economie and Social 
Council. These questions hinged upon the meaning of the term ‘‘inter- 
national conferences’’ as provided in Article 62, paragraph 4, of the 
Charter. 

It may be recalled that the question of preparing rules for the calling 
by the Economie and Social Council of international conferences was first 
discussed in the General Assembly at its second session in 1947. Pending 


* Director, Division of Development and Codification of International Law, United 
Nations Secretariat. Acknowledgment is made to Mr. Roberto Herrera and Mr. Michael 
Brandon for assistance in the preparation of these notes. 

1General Assembly resolution 366(I1V). General Assembly, 4th Sess., Official Records, 
Resolutions, 1949, U.N. Doe. A/1251, pp. 64, 65. 

2General Assembly resolution 367(IV), ibid., p. 65. 

3 Article 62 of the Charter reads as follows: 

“1. The Economie and Social Council may make or initiate studies and reports with 
tespect to international economic, social, cultural, educational, health, and related matters 
and may make recommendations with respect to any such matters to the General As- 
sembly, to the Members of the United Nations, and to the specialized agencies concerned. 
“2. It may make recommendations for the purpose of promoting respect for, and ob- 
servance of, human rights and fundamental freedoms for all. 

‘3. It may prepare draft conventions for submission to the General Assembly, with 
tespect to matters falling within its competence. 

‘4. It may eall, in accordance with the rules prescribed by the United Nations, inter- 
tational conferences on matters falling within its competence.’’ 
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the adoption of such rules, the General Assembly had previously adopted 
in 1946 a supplementary rule in its rules of procedure providing that the 
Economic and Social Council may, after due consultation with Members of 
the United Nations, call international conferences on any matter within 
its competence * and invited the Secretary General to prepare, in consulta- 
tion with the Economic and Social Council, draft rules for the calling of 
international conferences and to submit them to the General Assembly for 
its consideration.» The Secretary General accordingly presented to the 
Economie and Social Council a set of draft rules for its consideration.® 
The Council discussed these draft rules during its eighth session in 1949 
and suggested certain modifications, to which the Secretary General 
agreed.’ The draft rules, as approved by the Economic and Social Council, 
were submitted to the General Assembly and were referred by the General 
Assembly to the Sixth Committee for consideration.*® 

The question of the interpretation of the term ‘‘international confer- 
ence’’ arose mainly in the course of discussion of draft rule 1, which 
stipulated that the Economie and Social Council could at any time decide 
to call an international conference of states, experts and organizations on 
any matter within its competence, provided that, after consultation with 
the Secretary General and the appropriate specialized agencies, it was 
satisfied that the work to be done by the conference could not be done by 
any organ of the United Nations or by any specialized agency. 


4See Provisional Rules of Procedure of the General Assembly, U.N. Doc. A/71/Rev.1. 

See also Rules of Procedure of the General Assembly, U.N. Doc. A/520, Dec. 12, 1947, 
p. 29. The supplementary rule reads as follows: 
‘“Pending the adoption under paragraph 4 of Article 62 of the Charter, of definite rules 
for the calling of international conferences, the Economic and Social Council may, after 
due consultation with Members of the United Nations, call international conferences in 
conformity with the spirit of Article 62 on any matter within the competence of the 
Council, including the following matters: international trade and employment; the equit- 
able adjustment of prices on the international market; and health.’’ 

It may be noted that the Economic and Social Council has already called one non- 
governmental conference, the United Nations Scientific Conference on Conservation and 
Utilization of Resources, and three conferences of states, namely, the Conference of 
the World Health Organization, the International Conference on Trade and Employment 
and the United Nations Conference on Freedom of Information. 

5 General Assembly resolution 173(II). General Assembly, 2nd Sess., Official Records, 
Resolutions, 1947, U.N. Doc. A/519, p. 104. 

6 U.N. Doc. E/836. 

7 Economic and Social Council, Official Records, 4th Year: 8th Sess., Feb. 7—-March 18, 
1949, pp. 403-405. 

8 See Resolution 220(IV) of March 2, 1949, Economic and Social Council, Official 
Records, 4th Year: 8th Sess., Resolutions, p. 41. The draft rules were reproduced in 
U.N. Doc. A/943. The Sixth Committee of the General Assembly discussed the subject 
during thirteen meetings, which were held from November 9 to 21, 1949. See General 
Assembly, 4th Sess., Official Records, Sixth Committee, 1949, pp. 301-387 (hereinafter 
referred to as Official Records, Sixth Committee, 1949). 
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I. THE QUESTION WHETHER THE ECONOMIC AND SociAL Councit Has THE 
POWER TO CALL NON-GOVERNMENTAL CONFERENCES 


From the outset, the provision of draft rule 1 which empowered the 
Economie and Social Council to call international conferences of experts 
and of organizations met with strong opposition from several delegations, 
for a variety of reasons. The representatives of Czechoslovakia, Egypt, 
France, Iran, Lebanon, Norway, the Union of Soviet Socialist Republics 
and Yugoslavia expressed doubts as to whether it was advisable to grant 
the Economie and Social Council such broad powers as were provided in 
the draft rules. The Soviet Union submitted an amendment to draft rule 
1 which was calculated (a) to restrict the power of the Council to the 
ealling of inter-state conferences, and (b) to empower the Council to call 
these conferences of states only after due consultation with the Members 
of the United Nations. In support of his position that the Economie and 
Social Council might call only conferences of states, the Soviet representa- 
tive pointed out that the purpose of calling international conferences was 
to take concrete measures in the fields within the jurisdiction of the Council 
and, in particular, to prepare conventions which states may ultimately sign 
and ratify. A non-governmental conference or a conference of experts 
could not perform such functions.°® 

The representative of Poland took a similar view. He thought that draft 
rule 1 was, in reality, self-contradictory. On the one hand, he said, this 
tule stated that the Economie and Social Council could call international 
conferences, provided it was satisfied that the work to be done by the 
conferences could not ‘‘be done satisfactorily by any organ of the United 
Nations or by any specialized agency,’’ and, on the other hand, it provided 
that the Council ‘‘may at any time decide to call . . . conferences of ex- 
perts or non-governmental organizations.’’ Thus, purely consultative 
organs might be called to carry out work which came within the competence 
of the United Nations itself. 

Those who were in favor of granting broad powers to the Council took 
the position that it was necessary to interpret the Charter in the light of 
need and common sense. The representatives of Brazil? and the Philip- 
pines ‘* were of the opinion that, as the Council had to deal with many 


® Official Records, Sixth Committee, 1949, pp. 303, 304. The Soviet amendment reads 
as follows: 
‘The Council may, after due consultation with the Members of the United Nations, 
decide to call conferences of States on any matter within its competence in all cases in 
Which, in its opinion, the work to be done by such conference cannot be done successfully 
by the main or subsidiary organs of the United Nations or by the specialized agencies.’’ 
UN. Doe. A/C.6/L.72. 

10 Official Records, Sixth Committee, 1949, p. 308. 

11 Ibid. 12 [bid., p. 315. 
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extremely varied and complex problems, it should be allowed the greatest 
possible latitude to apply whatever methods seemed most suitable in the 
solution of particular problems. The representative of Venezuela thought 
that it was hardly likely that, after having entrusted the Council with so 
many delicate tasks, the authors of the Charter would have wished to au- 
thorize them to convene conferences of states only, when by reason of its 
functions, the Council might find it advisable to call conferences of experts 
or others.** 


1. Interpretation of the term ‘‘international conferences’’ as used in 
Article 62 of the Charter 


It was felt in the Sixth Committee that in order to decide whether the 
Economie and Social Council had the power to call non-governmental con- 
ferences, the meaning of the expression ‘‘international conference’’ as 
used in the Charter had to be clarified. 

Some members of the Sixth Committee who maintained that the ex- 
pression ‘‘international conference,’’ as used in paragraph 4 of Article 62 
of the Charter, did not apply to international conferences of a non-gov- 
ernmental character, argued by reference to Article 62 as a whole. The 
representative of France pointed out that under paragraph 1 of that 
article, which authorized the Council to make or initiate studies or reports 
with respect to subjects within its competence, the Council could place 
questions on its agenda, study them, and then create organs for the purpose 
of doing preparatory work. This preparatory work might be done by 
experts or non-governmental organizations. He thought, therefore, that 
if the Council was permitted to call on the assistance of experts and organi- 
zations under paragraph 1 of Article 62, the expression ‘‘international 
econference’’ in paragraph 4 must mean conference of states.‘* The rep- 
resentative of Norway was of the opinion that there was an unquestionable 
link between paragraphs 3 and 4 of Article 62. It would appear to have 
been the intention of the authors of the Charter, said the Norwegian rep- 
resentative, that if the Economie and Social Council was not itself able 
to draw up a draft convention on a question within its competence, it 
should be able to convene an international conference of states to draw up 
a draft convention. 


13 Ibid., p. 314. 14 [bid., p. 304. 

15 Jbid., p. 310. It may be noted that reference was made in the Sixth Committee to 
the following passage of the report of the rapporteur of Committee II/3 of the San 
Francisco Conference: 

‘27. The Committee has recommended that the Council be given power to call confer- 
ences of members on matters falling within its scope, in accordance with the rules pre- 
scribed by the Organization (paragraph g). There was some discussion as to whether 
this should relate only to emergency situations or whether it should be more general. 
It was agreed that the general power was more desirable since it was felt that there 
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In opposition to the above view, some other representatives advocated a 
more liberal interpretation of the term ‘‘international conference.’’ The 
representative of the United States reminded the Committee that there 
was no express definition of the term in Article 62 of the Charter, and 
therefore he urged the Committee to adopt a more ‘liberal interpretation, 
stating that: 


The Sixth Committee had just decided that the United Nations had 
the capacity to bring international claims; that had been done in the 
absence of any express provision in the Charter to that effect. <A 
similar step could be taken at the present juncture.*® 


2. Interpretation of the term ‘‘international conferences’’ in the light of 
other provisions in Chapter X of the Charter 


Referring to other provisions of Chapter X of the Charter, a number 
of representatives further argued that the authors of the Charter had 
deliberately used separate articles to deal with the calling of conferences 
(Article 62), the establishment of commissions of experts (Article 68), 
and the consultation of non-governmental organizations (Article 71). The 
representative of France pointed out that under Article 68 of the Charter 
the Economie and Social Council was authorized to set up commissions 
operating under its supervision,*’ and that Article 71 provided for consulta- 
tions between the Economie and Social Council and non-governmental 
organizations. He concluded, therefore, that if the authors of the Charter 
had considered it necessary to provide in a separate article for consultation 
between the Council and the non-governmental organizations, it proved 
that they had not thought such consultations were already permitted by 
the provisions of Article 62, paragraph 4. The representative of Yugo- 
slavia stressed that under Article 71 the Council may make arrangements 
for consultation with national non-governmental organizations only after 
consultation with Members of the United Nations concerned.’* Relying 
on the same provision, the representative of Norway further argued that 
it would be illogical for the Council to enjoy greater powers when it was 
a question of inviting the same organizations to a conference at which they 


should be both a flexible and a prompt method of calling conferences.’’ [Documents of 
the United Nations Conference on International Organization, San Francisco, 1945, Vol. 
10, p. 276. This report was approved by Commission II (Vol. 8, p. 86).] 

16 Official Records, Sixth Committee, 1949, p. 304. With regard to capacity of U. N. 
to bring international claims, see Report of the Sixth Committee on ‘‘ Reparation for 
Injuries Incurred in the Service of the United Nations,’’ U.N. Does. A/1101 and 
A/1101/Corr.1. 

17 Official Records, Sixth Committee, 1949, p. 304. Article 68 of the Charter reads as 
follows: ‘‘The Economie and Social Council shall set up commissions in economic and 
social fields and for the promotion of human rights, and such other commissions as may 
be required for the performance of its functions.’’ 

18 Tbid., pp. 309, 310. 
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would be placed on the same footing as states and where, namely, they 
would be able not only to give opinions but also to take part in the decis- 
ions of the conferences.® 

On the other hand, some other representatives urged that, in view of the 
broad powers conferred on the Council by Chapter X of the Charter of 
the United Nations, it was logical to interpret the term ‘‘international con- 
ference’’ to include conferences of experts or non-governmental organiza- 
tions. With reference to consultations with non-governmental organiza- 
tions under Article 71, the representative of the United States believed 
that there was no reason why the Council, after consulting with non-gov- 
ernmental organizations, should not invite them to attend a conference at 
which some action directly concerning them might be taken. Moreover, 
Article 62, paragraph 1, merely authorized the initiation of studies and 
reports. If, after such studies and reports had been prepared, the Council 
found it necessary to invite the experts who had prepared them to a con- 
ference, logically it should be able to do so.*° 

The representative of The Netherlands drew the Committee’s attention 
to the fact that in Chapter X of the Charter, which was devoted to the 
Economie and Social Council, Article 62 came under the sub-heading 
‘‘Functions and Powers,’’ whereas Article 68 and following came under 
the sub-heading ‘‘Procedure.’’ In view of that fact, he also assumed that 


Article 68, together with the remaining articles under the sub-heading 
‘‘Procedure,’’ did not grant the Council any powers distinct from those 
conferred on it by Article 62. They only indicated the methods by which 


the Council could exercise the functions enumerated in Article 62. It was 
not correct, therefore, to say that Article 71, in particular, restricted the 
Economie and Social Council’s power to convene international conferences. 
Article 71 dealt with the arrangements the Council could make for con- 
sulting non-governmental organizations which were concerned with matters 
within its competence. The convening of an international conference in 
which those organizations would take part did not come within the frame- 
work of the arrangements provided for in Article 71, since such a confer- 
ence could not be linked to consultation with non-governmental organi- 
zations.** 

As a compromise between the two opposing schools of thought, the rep- 
resentative of Argentina submitted an amendment to draft rule 1 to the 
effect that the Economie and Social Council could at any time decide to 
call an international conference of states ‘‘and, after consultation with 
Member States, conferences of experts or non-governmental organiza- 
tions.’’??. This compromise amendment was subsequently withdrawn” 


19 Tbid., p. 310. 20 Ibid., p. 304. 21 Ibid., p. 311. 

22 U.N. Doc. A/C.6/L.76. 

23 Official Records, Sixth Committee, 1949, p. 322. The Chairman, however, stated that 
the competence of the Economic and Social Council was not involved in that vote. 


t 
0 
t! 
U 
by 
Te 
ou 


LEGAL NOTES 339 


after the Committee had decided that the rules to be drafted by the Sixth 
Committee should be confined to the calling of inter-state conferences.*4 
In view of this decision, the part of the Soviet amendment designed to re- 
strict the power of the Council to the calling of conferences of states only 
was not voted upon. 


II. THE QUESTION WHETHER CONSULTATIONS WITH MemBer States ARB 
NECESSARY PRIOR TO THE CALLING OF CONFERENCES OF STATES 


Immediately after it took the first decision, namely, to draft rules for 
the calling of conferences of states, the Sixth Committee took up the amend- 
ment previously submitted by the Soviet Delegation to draft rule 1, which 
suggested that the Economic and Social Council could call conferences of 
states only ‘‘after due consultation with the Members of the United Na- 
tions.’’ In introducing this amendment, the Soviet representative pointed 
out that the calling of international conferences entailed a considerable 
sacrifice in time and money for Member States, and consequently only 
after a substantial number of states had recognized the necessity, should 
such a conference be called. Furthermore, since the Council, under Article 
62(4), could call international conferences only ‘‘in accordance with the 
rules prescribed by the United Nations,’’ the conclusion must be that the 
authors of the Charter had not wished to give to the Council discretionary 
powers to call international conferences.** The Soviet representative 
stated, however, that his amendment did not specify how many favorable 
opinions would be required before a conference of states could be called, 
but that such consultations were useful as they would enable the Council 
to make its decision in full knowledge of the facts.2® The representatives 
of Pakistan and Peru shared the view of the Soviet representative.2” 

On the other hand, the representatives of Brazil, China, Colombia, Cuba, 
the United States and Venezuela were of the opinion that the organs of the 
United Nations should enjoy certain independence of action, and that in 
matters falling within their competence they should be free to decide what 
measures should be taken in the Organization’s interest.*® 

The Sixth Committee rejected the Soviet amendment by 25 votes to 15, 
with 15 abstentions.”® 


III. DEcISION OF THE GENERAL ASSEMBLY IN CONNECTION WITH RULES FOR 
THE CALLING OF INTERNATIONAL CONFERENCES OF STATES 


In the course of the discussion the representative of Belgium, supported 
by the representative of Egypt, suggested that it might be advisable to 
refer the matter to the Economic and Social Council once again, pointing 
out the legal difficulties raised by the existing draft rules and advising it 

24 Official Records, Sixth Committee, 1949, p. 318. 


25 Ibid., p. 311. 26 Ibid., pp. 324-325. 27 Ibid., p. 323. 
28 Ibid., pp. 322, 323 and 324-326. 29 Ibid., p. 326. 


f 
i- 
d 
at 
I, 
d 
il 
n- 
yn 
1e 
er 
at 
ng 
yse 
ch 
yas 
he 
es. 
yn- 
ers 
in 
ne- 
ep- 
the 
tO 
vith 
n2 
that 


340 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


that it would be desirable to amend them in such a way as to provide 
separate rules for the calling of conferences of states, conferences of non- 
governmental organizations and conferences of experts.*° The representa- 
tive of the Secretary General suggested that the Sixth Committee might 
decide to restrict the scope of the draft rules to conferences of states, and 
might indicate in its report to the General Assembly that the omission of 
any reference to conferences of experts and non-governmental organiza- 
tions did not prejudge any decision which might later be reached in regard 
to such conferences.** The representative of Iran accepted this sugges- 
tion and moved that a preliminary vote be taken to decide whether the 
draft rules should include provisions for the calling of international con- 
ferences of states only, or also conferences of experts or non-governmental 
organizations.** The Sixth Committee, at its 189th meeting, decided that 
the draft rules would be confined to calling of inter-state conferences. 
The rules as a whole were adopted by 32 votes in favor, none against, with 
seven abstentions.** 

The Rapporteur of the Sixth Committee in his report to the General As- 
sembly said: 


The Committee discussed extensively the interpretation of the ex- 
pression ‘‘international conferences’’ as used in paragraph 4 of Article 
62 of the Charter, and in particular whether this expression could be 
applied to international conferences of a non-governmental character. 
Following this discussion, the Committee decided, by 25 votes to 22, 


with 2 abstentions, that the present rules should be confined to the 
calling of international conferences of States. It was understood, 
however, that this decision carried with it no implication that para- 
graph 4 of Article 62 was necessarily to be given a restricted mean- 
ing by the Economie and Social Council. In particular, it was under- 
stood that the decision to limit the present rules to conferences of 
States did not mean that the Council would be barred from ealling 
conferences of non-governmental organizations and experts. How- 
ever, it was felt that the rules for the calling of such international non- 
governmental conferences required more detailed study which, because 
of lack of time, could not be undertaken during the present session 
of the General Assembly.** 


The General Assembly adopted the draft rules at its 266th plenary meet- 
ing on December 3, 1949.*° 


80 Ibid., pp. 307, 308, 312. 31 Ibid., pp. 310, 311. 82 [bid., p. 317. 

88 Jbid., p. 318. The representatives of Burma, Cuba, Ecuador and New Zealand de- 
clared that they had voted against the proposals because they were of the opinion that 
the term ‘‘international conference’’ in the context of Art. 62 should be interpreted to 
include conferences of non-governmental organizations and experts. 

84 Ibid., p. 384. 85 U.N. Doc. A/1165, p. 1. 

86 The draft rules were adopted by 39 votes to none, with 6 abstentions. U.N. Doe. 
A/SR.266, p. 5. 
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IV. DECISION OF THE GENERAL ASSEMBLY CONCERNING THE DRAFT RULES 
FOR THE CALLING OF NON-GOVERNMENTAL ORGANIZATIONS 


During the discussions on the rules for calling international conferences 
of states, the Sixth Committee considered a proposal by Israel to abrogate 
the supplementary rule of procedure of the General Assembly on the call- 
ing of international conferences by the Economic and Social Council.* 
Some representatives, however, expressed objections to the proposal. It 
was asserted that the Committee’s decision to limit the rules to the calling 
of conferences of states made it desirable that the supplementary rule 
should be retained and that the General Assembly had already, in accord- 
ance with this rule, adopted a resolution instructing the Secretary General 
to call a technical assistance conference.** In view of these objections the 
representative of Israel withdrew his proposal. 

The questions of the powers of the Economie and Social Council and of 
the meaning of the term ‘‘international conference’’ were again considered 
in connection with a draft resolution introduced by the representative of 
Argentina, which requested the Secretary General to prepare, after con- 
sultation with the Economie and Social Council, draft rules for the calling 
of non-governmental conferences, with a view to their study by the General 
Assembly.*® 

Those who were against the Argentine draft resolution expressed the 
view that the Economie and Social Council had the power to call non- 
governmental conferences under the provisions of Articles 68 and 71 of the 
Charter, but not under Article 62(4) ; *° while those in favor maintained 
that Article 62 was broad enough to cover such conferences, and recalled 
that the previous decision of the Sixth Committee to restrict the draft rules 
to conferences of states had not prejudged the position of the Committee 
as to the power of the Council to call non-governmental conferences.* 

At its 199th meeting on November 21, 1949, the Sixth Committee adopted, 
with minor drafting changes, the Argentine draft resolution, and recom- 
mended it to the General Assembly for adoption.** The draft resolution 
was adopted by the General Assembly on December 3, 1949.*° 


37 U.N. Doe. A/C.6/L.73. For text of supplementary rule, see note 4, supra. 

38 Official Records, Sixth Committee, 1949, pp. 383, 384. The reference was to reso- 
lution 304(1V) of Nov. 16, 1949. General Assembly, Official Records, Resolutions, 1949, 
p. 27. 

89 U.N. Doc. A/C.6/L.77. 

40See the arguments of the representative of France, Official Records, Sixth Com- 
mittee, 1949, p. 386; U.S.S.R., ibid. 

41 See the argument of the representative of Argentina, Official Records, Sixth Com- 
mittee, 1949, pp. 384, 385; Chile, ibid., p. 385; Cuba, ibid., p. 386; Philippines, ibid.; 
United States, ibid. 

42 Official Records, Sixth Committee, 1949, p. 387. 

*8 This resolution was adopted by a vote of 40 to 3, with 6 abstentions. U.N. Doe. 
A/SR.266, p. 5. 
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THE USE OF THE TERM “ACCEPTANCE” IN UNITED NATIONS TREATY PRACTICE 


One of the interesting developments associated with the United Nations 
treaty practice has been the introduction into multipartite treaties of the 
term ‘‘acceptance.’’ 

It is believed that the first use of this term is to be found in the Consti- 
tution of the Food and Agriculture Organization prepared between July, 
1943, and August, 1944, by the Interim Commission established by the 
United Nations Conference on Food and Agriculture, which met at Hot 
Springs in May, 1943. Article XXI of the Constitution stipulated 
for collective signature after individual ‘‘acceptance.’’? This collective 
signature took place on October 16, 1945, at a session of the Interim Com- 
mission and the organization officially came into being on that date. The 
term ‘‘acceptance’’ was also used in Article VI of the International Air 
Services Transit Agreement, Article VIII of the International Air Trans- 
port Agreement, and in Article XVII of the Interim Agreement on ICAO, 
all signed at Chicago on December 7, 1944. Under the three articles, the 
delegates to the International Civil Aviation Conference signed the agree- 
ments with the understanding that the Government of the United States 
should be informed by each of the governments on whose behalf the agree- 
ments had been signed whether signature on its behalf should constitute an 
acceptance of the agreements by that government and an obligation bind- 
ing upon it. Similarly, the Constitution of the United Nations Educational, 
Scientific and Cultural Organization, signed on November 16, 1945, pro- 
vides in Article XV that: 


1. This Constitution shall be subject to acceptance. .. . 

2... . Signature may take place either before or after the deposit of 
the instrument of acceptance. No acceptance shall be valid unless 
preceded or followed by signature. 


1 Article X XI reads as follows: 


‘¢1, This Constitution shall be open to acceptance by the nations specified in Annex I. 

‘2, The instruments of acceptance shall be transmitted by each government to the 
United Nations Interim Commission on Food and Agriculture, which shall notify their 
receipt to the governments of the nations specified in Annex I. Acceptance may be 
notified to the Interim Commission through a diplomatic representative, in which case 
the instrument of acceptance must be transmitted to the Commission as soon as possible 
thereafter. 

‘*3. Upon the receipt by the Interim Commission of twenty notifications of acceptance 
the Interim Commission shall arrange for this Constitution to be signed in a single copy 
by the diplomatic representatives, duly authorized thereto, of the nations who shall have 
notified their acceptance, and upon being so signed on behalf of not less than twenty 
of the nations specified in Annex I this Constitution shall come into force immediately. 

‘*4, Acceptance the notification of which is received after the entry into force of this 
Constitution shall become effective upon receipt by the Interim Commission or the 
Organization.’’ 
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Another early use of the ‘‘acceptance’’ procedure is found in the 
Bretton Woods Agreements drawn up in July, 1944, and signed on De- 
cember 27, 1945; namely, the Articles of Agreement of the International 
Monetary Fund (Article XX, Section 2), and the Articles of Agreement 
of the International Bank for Reconstruction and Development (Article 
XI, Section 2). The relevant sections, which are identical, read as fol- 
lows: 


(a) Each government on whose behalf this Agreement is signed shall 
deposit with the Government of the United States of America an in- 
strument setting forth that it has accepted this Agreement in accord- 
ance with its law and has taken all steps necessary to enable it to carry 
out all of its obligations under this Agreement. 

(b) Each government shall become a member. . . as from the date 
of the deposit on its behalf of the instrument referred to in (a) above, 
except that no government shall become a member before this Agree- 
ment enters into force under Section 1 of this Article. 


Under other provisions in the agreements, it was necessary for these 
agreements to enter into force by a specified date by final action taken by 
the states representing specified percentages of quotas or minimum con- 
tributions. The need, therefore, arose for a flexible procedure in order 
that as many states as possible could, in accordance with their respective 
constitutional requirements, take the necessary final action before the 
specified date. The use of the ‘‘acceptance’’ procedure afforded the requi- 


site elasticity. The United States, for instance, after the requisite legislative 
authorization was obtained from the Congress, including financial appro- 
priations necessary for fulfilling the obligations of membership, was able 
to become a party to each of these agreements by means of an instrument 
of acceptance, signed by the President, setting forth that the United States 
accepted the agreement ‘‘in accordance with its law and has taken all 
steps necessary to enable it to carry out all of its obligations under the 
agreement.’’ In other words, it was thus made possible for the United 
States, in accordance with its municipal law, to become bound by these 
agreements without the need of following the procedure, including advice 
and consent of the Senate to ratification, reserved in the United States for 
treaties in the constitutional sense. 

Following upon this introduction, the use of the term ‘‘acceptance’’ 
became fairly common,’ and it was inserted in a number of multipartite con- 

2For example, Art. 6 of the Instrument for the Amendment of the Constitution of 
the International Labor Organization signed Nov. 7, 1945, provides for ‘‘acceptances’’ 
as alternative to ‘‘ratifications’’ (U. N. Treaty Series, Vol. 2, p. 22); Art. V. of the 
Agreement for the establishment of a Provisional Maritime Consultative Council, 
adopted Oct. 30, 1946 (loc. cit., Vol. 11, p. 112); Art. XXVI of the General Agree- 
ment on Tariffs and Trade, adopted Oct. 30, 1947, provides for its acceptance by gov- 
ernments signatory to the Final Act of the Second Session of the Preparatory Com- 
mittee of the U.N. Conference on Trade and Employment; Art. 103 of the Havana 
Charter for an International Trade Organization, drawn up by the U.N. Conferenee 


r 
n 
1- 
l, 
0- 
of 
Ss 
the 
1eir 
be 
“ase 
ible 
ince 
opy 
ave 
nty 
ely. 
this 
the 


344 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


ventions and agreements which were adopted by the General Assembly or 
concluded under the auspices of the United Nations. It was contained in 
the following formula, which has acquired the nature of a standard clause 
providing: 


States may become parties to an instrument by: 


(a) Signature without reservation as to acceptance; 

(b) Signature with reservation as to acceptance, followed by accept- 
ance; and 

(c) Acceptance ; * 


and that ‘‘ Acceptance shall be effected by the deposit of a formal instru- 
ment with the Secretary General of the United Nations.’’ 

This formula is in essence an elaboration in a different guise of the 
classical modes whereby states become bound by multipartite instruments. 
It enables any government, which does not require further constitutional 
authorization to bring the instrument into force, to become a party upon 
signature. It may be said thus to enhance the value of signature alone 
as a method of creating a binding obligation. Furthermore, this formula, 
by avoiding the classical terms of ratification and accession implied in 
formal treaty procedure, has permitted states to become bound by multi- 
partite instruments by the most appropriate or convenient procedure in 
accordance with their respective constitutional processes. The formula 


has also permitted the Secretary General of the United Nations as deposi- 
tary of a multipartite instrument to regard a formal written declaration 
emanating from the head of a government or from a minister of foreign 
affairs as constituting the ‘‘acceptance’’ of the said instrument.‘ 


on Trade and Employment in March, 1948, provides that ‘‘The government of each 
State accepting this Charter shall deposit an instrument of acceptance with the Secre- 
tary General of the United Nations. ...’’ The term ‘‘acceptance’’ is, however, not 
used in the Convention on International Civil Aviation (1944), in the International 
Telecommunications Convention (1947), or in the Convention of the World Meteorolog- 
ical Organization (1947), all of which provide for signature and ratification. The re- 
vised Postal Union Convention (1948) provides for ‘‘new adhesions’’ (Art. 3). 

8 Examples of this formula may be found in the following instruments: Art. IV of 
the Protocol Amending the International Convention relating to Economic Statistics 
(1928), signed at Paris Dec. 9, 1948 (U.N. Treaty Series, Vol. 20, p. 229); Art. 
XV(b) of the Convention of the International Institute of the Hylean Amazon, adopted 
at Iquito, Peru, May 10, 1948; Art. 57 of the Convention on the Inter-Governmental 
Maritime Consultative Organization, signed at Geneva March 6, 1948; Art. 4 of the 
Protocol Amending the Agreement for the Suppression of the Circulation of Obscene 
Publications, adopted by the General Assembly Dec. 3, 1948, and signed at Lake Success 
May 4, 1949; Art. 4 of the Protocol Amending the International Agreement for the 
Suppression of the White Slave Traffic, adopted by the General Assembly Dec. 3, 1948, 
and signed at Lake Success May 4, 1949. 

4See the statement by the Assistant Secretary General in charge of the Legal De 
partment, General Assembly, 3rd Sess., Pt. I, Official Records, Sixth Committee, 90th 
meeting, p. 284. 
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Acceptance not preceded by signature such as is referred to under sub- 
paragraph (c) of the above-quoted formula corresponds to the recognized 
meaning of ‘‘accession,’’* namely, an act by which the provisions of the 
treaty are formally accepted by a non-signatory state. In each case what is 
involved is a single act. ‘‘Acceptance’’ in this sense as an alternative 
method to that of signature without reservation as to acceptance or to that 
of signature to be followed by acceptance, places a state availing itself of 
this method on the same level as those signatories which have become parties 
to the treaty, thereby blurring the traditional distinction between signa- 
tory and acceding states.° In other words, for the purpose of this formula, 
such signatory states and the accepting (acceding) states come under one 
single category, namely, ‘‘parties to the instrument.’’ 

Under subparagraphs (a) and (b), however, ‘‘acceptance”’ is equivalent 
to ‘‘ratification’’ in most cases, but it is not necessarily confined to ‘‘rati- 
fication’’ in the sense of municipal law. Whrere a signatory state reserves 
its position as to acceptance, it is free subsequently either to adopt the 
procedure of ratification as provided in its municipal law or to take what- 
ever Other legislative or executive measures it may deem more expedient 
within the purview of its own national constitutional processes.” 

t is perhaps for the purpose of avoiding the dual meaning of the term 
“aeceptance’’ that a variation of the formula was inserted in some multi- 


? 


5 No distinction is made here between ‘‘accession’’ and ‘‘adhesion’’ or ‘‘adherence.’’ 
The term as used does not apply to ‘‘accession ad referendum’’ which was employed 
to a certain extent in multipartite treaties under the League of Nations. See Comment 
on Article 12, Harvard Research Draft Convention on the Law of Treaties, this JouRNAL, 
Supp., Vol. 29 (1935), p. 812. 

6The Harvard Research draft (op. cit., p. 812) confines the use of the term ‘*acces- 
sion’’ to formal acceptance ‘‘by a State on behalf of which a treaty has not been 
signed or ratified.’’ The practice of providing for accession by all states instead of 
the traditional procedure of signature and ratification by the original parties on the 
one hand, and of accession by non-signatory states on the other, began with the General 
Act for the Pacific Settlement of International Disputes, adopted on Sept. 26, 1928, 
by the League Assembly. McNair in Law of Treaties, p. 102, described this procedure 
as ‘fan unusual employment of the procedure and terminology of accession.’’ For 
summary of the discussion in the League Assembly, see Harvard Research, loc. cit., pp. 
816 and 825. The Convention on the Privileges and Immunities of the United Nations 
adopted by the General Assembly on Feb. 13, 1946, and the Convention on the Privileges 
and Immunities of the Specialized Agencies adopted on Nov. 21, 1947, followed the same 
practice. 

7Cf. remarks on the standard formula made by Dr. Durward V. Sandifer, U. S. 
tepresentative to the International Health Conference, at its 13th plenary meeting 
July 17, 1946: ‘‘The United States is particularly interested in that procedure. ... 
We tried very carefully to draft this statement here so that the word ‘acceptance’ 
would be broader than its connotation and would include ratification, but would also 
make possible a less formal instrument of approval. If you use the word ‘ratification,’ 
the difficulty is that it has a very definite significance in international law, and it would 
require a forma] instrument of ratification, which would affect the constitutional pro- 
cedures of approval in a number of countries.’’ U.N. Doc. E/H/P.V.13; summarized 
in World Health Organization, Official Records, No. 2, p. 75. 
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partite instruments concluded under the auspices of the United Nations. 
This variation provides: 


States may become parties to an instrument by: 


(a) Signature without reservation as to approval; 
(b) Signature subject to approval followed by acceptance; 
(ec) Acceptance.® 


It will be noticed that the variation from the standard formula consists 
in the substitution of the term ‘‘approval’’ for the term ‘‘acceptance’’ in 
subparagraph (a) and in the first part of subparagraph (b). The dif- 
ference between a stipulation for ‘‘signature subject to approval followed 
by acceptance’’ and one for ‘‘signature with reservation as to acceptance 
followed by acceptance’’ would appear at first sight to be mainly one of 
terminology. The impelling reasons for making the variation do not seem 
to be very clear. The published records of the conferences which adopted 
this variation do not contain adequate comments that are helpful.® A 
possible ground for the distinction is that ‘‘approval’’ may have been used 
to indicate the approbation, by the process of municipal law, of the terms 
of a treaty, as contradistinguished from ‘‘acceptance,’’ which is used to 
indicate the formal act evidencing the actual acceptance of the treaty by 
the state.?° 


8 Examples of this variation may be found in the following instruments: Art. 79 of 
the Constitution of the World Health Organization, signed at New York July 22, 1946 
(U.N. Treaty Series, Vol. 14, p. 185); Art. 1 of the Constitution of the International 
Refugee Organization, opened for signature Dec. 15, 1946 (loc. cit., Vol. 18, p. 3); 
Art. 6 of the Protocol concerning the International Office of Public Health, signed at 
New York July 22, 1946 (loc. cit., Vol. 9, p. 3); Art. VI of the Protocol Amending 
the Agreements, Conventions and Protocols on Narcotic Drugs, adopted by the General 
Assembly Oct. 8, 1948, signed at Lake Success Dec. 11, 1946. 

® For example, at the International Health Conference, 1946, which adopted the Con- 
stitution of the World Health Organization, the draft drawn up by the Drafting Sub 
committee of the Committee on Legal Questions followed the standard formula. (Se 
U.N. Doc. E/H/L/W.25, July 10, 1946.) This standard formula was approved by the 
full Committee at its 18th meeting on July 15, 1946. (See U.N. Doc. E/H/L/W.30. 
It was also adopted by the Conference at the 13th plenary meeting on July 17, 1946. 
(See World Health Organization, Official Records, No. 2, pp. 74-76.) However, in the 
final text of the Constitution which was put to the vote and adopted at the 17th plenary 
meeting on July 22, 1946, the variant formula was introduced and the word ‘‘accept- 
ance’’ in the two places had been substituted by ‘‘approval.’’ (Ibid., p. 93, and 
Art. 79 on p. 109; also U.N. Doc. E/H/P.V.17.) How and when the variation from 
the original formula was brought about, available official records of the Conference 
not show. It may be noted that the Conference had constituted a Central Drafting 
Committee which was advised by a ‘‘legal panel’’ and which held a series of meetings 
from July 13 to 21, 1946. (See U.N. Doce. E/H/P.V.17, p. 2.) Whether the variation 
was introduced by this Committee, the records do not reveal. 

10 Cf. the comment on Art. 12(a) of the Harvard Research Draft Convention on th 
Law of Treaties, loc. cit., p. 822, concerning the suggested distinction between ‘6ad- 
hesion’’ (accession ad referendum) and ‘‘accession’’ (accession properly speaking). 
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It may be pertinent now to refer to the discussions which took place in 
the Sixth Committee of the General Assembly during the first part of its 
Third Session (1948) with respect to the meaning and implications of the 
term ‘‘acceptance.’’ The question was raised during the drafting of the 
Protocol Amending the International Convention relating to Economic 
Statistics. The representative of Luxembourg asked what was the dif- 
ference between the terms ‘‘acceptance’’ and ‘‘ratification.’’ At a subse- 
quent meeting Dr. Ivan Kerno, Assistant Secretary General in charge of 
the Legal Department, referred to the efforts initiated by the League of 
Nations to speed up the coming into force of international conventions. He 
stated that a great many conventions and protocols framed since the 
creation of the United Nations had, in fact, in that respect adopted a 
simplified procedure, whereby a state could become a party to a conven- 
tion by signing it without reservation as to acceptance, or, having signed 
it subject to acceptance, by accepting it later, or, finally, by accepting it. 
The notion of acceptance covered both that of ratification and that of 
accession. It was, however, broader and more flexible, for it permitted 
the preparation of an instrument which did not need to be as formal in 
character as it had to be for purposes of ratification or accession.‘* 

The question was then raised of the difference between the terms ‘‘ac- 
ceptance’’ and ‘‘approval.’’!* The representative of Belgium (Dr. Georges 
Kaeckenbeeck) said that the term ‘‘approval’’ was ambiguous and was 
contrary to the traditions of international law. In his opinion it created 
a confusion between the internal and external process of ratification. 
Ratification after signature was well established in international law, 
whereas approval depended exclusively upon the parliamentary and con- 
stitutional law of the various states. The formula containing the term 
‘“‘approval’’ which had been adopted in order to simplify matters for cer- 
tain states had complicated them for others. He therefore preferred that 
the term ‘‘approval’’ should be replaced by the term ‘‘acceptance.’’ A\l- 
though the latter was a new term introduced into international vocabulary 
by the United Nations, its meaning was already clearly established and it 
corresponded in practice to the notion of ratification. 

The representative of Venezuela (Dr. Pérez Perozo), who was of the same 
opinion, considered ‘‘acceptance’’ was preferable to ‘‘ratification,’’ as it 
was a more comprehensive term and one which enabled each state to apply 
its own constitutional procedure.** 

The question of the use of the term ‘‘acceptance’’ as contained in the 
standard formula was again raised during the discussion on the Draft 
Convention for the Suppression of the Traffic in Persons and of the Ex- 

11 General Assembly, 3rd Sess., Pt. I, Official Records, Sixth Committee, 88th meeting, 
p. 261. 


12 [bid., 90th meeting, p. 284. 18 Ibid., 91st meeting, p. 296. 
14 Ibid., p. 297. 
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ploitation of the Prostitution of Others in the Sixth Committee of the 
General Assembly during its Fourth Session (1949).15 The relevant 
article which, amongst others of the draft convention, had been referred 
to the Sixth Committee by the Third Committee which had drafted them, 
was framed in the terms of the standard formula.** The representative of 
France (Madame Paul Bastid) introduced an amendment which provided 
for signature and ratification rather than acceptance as contained in the 
standard formula.’’? She preferred the use of the terms ‘‘signature, rati- 
fication and accession’’ because this would be in conformity with the prac- 
tice of the United Nations in the two most recent conventions approved by 
the General Assembly—the Convention on the Prevention and Punishment 
of the Crime of Genocide, approved on December 9, 1948, and the Draft 
Convention on the International Transmission of News and the Right of 
Correction, approved on May 13, 1949 **—as well as with the classical 
terminology.’® 

Madame Bastid added that since the term ‘‘acceptance’’ as contained 
in the standard formula had not been used in the most recent conventions 
approved by the General Assembly, it did not appear logical to revert to 
a system already abandoned. An additional reason for the amendment 
was that the constitutional processes by which ratification was effected 
were usually performed by the parliament of a state, and as the draft con- 
vention in question might make it necessary for a number of states to 
enact new legislation, it was highly desirable that the parliaments which 
would have to pass that legislation should first approve the convention. 

The representative of the United Kingdom (Mr. G. G. Fitzmaurice), 
supporting the French amendment, said that in his opinion most states 
would find the method of signature followed by ratification the most suit- 
able, although he acknowledged that it was true that the use of the term 
‘‘aeceptance’’ was more flexible.”° 

After a further exchange of views in the Committee, the Chairman asked 
the Committee to vote on the following question: 


Does the Sixth Committee approve the procedure of signature followed 
by ratification in preference to the procedure described in the draft 
proposed by the Third Committee? 


15 General Assembly, 4th Sess., Official Records, Sixth Committee, 200th meeting, p. 398. 

16 U.N. Doc. A/C.6/L.66. 17 U.N. Doe. A/C.6/L.94. 

18 The General Assembly decided that this draft convention should not be open to 
signature until the work on the Draft Convention on Freedom of Information was 
completed. See Resolutions 277(IV) and 313(IV). 

19It may be added that ‘‘acceptance’’ was not used in the Convention on Road 
Traffic drafted by the United Nations Conference on Road and Motor Transport, Sept. 
16, 1949 (Doc. E/Conf.8/47). 

20 General Assembly, 4th Sess., Official Records, Sixth Committee, 201st meeting, Pp. 
400. 
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The Committee gave an affirmative answer to this question by 33 votes to 
0, with 4 abstentions.** 

During the aforementioned discussion in the Sixth Committee, the repre- 
sentative of Australia (Mr. Alan Renouf) said that he thought it would be 
extremely helpful if the final clauses of the various conventions prepared 
under the auspices of the United Nations were drafted in a uniform man- 
ner. In reply to this point, the Assistant Secretary General in charge 
of the Legal Department said that the Secretariat was concerned with the 
question only insofar as the Secretary General was instituted the deposi- 
tary of multipartite instruments, but that it had already been considered 
in connection with the preparatory work of the International Law Com- 
mission. The Commission had chosen the topics it considered to be nec- 
essary or desirable for codification, and, among others, the law of treaties 
had received priority. The matter of final clauses of multipartite instru- 
ments would obviously be given an important place in any such study. 
He agreed, moreover, that it would be useful to establish a uniform practice 
and said that, although the formula which provided for signature with 
reservation as to acceptance might seem rather unusual, it doubtless had 
certain advantages. Finally, he emphasized that the Secretariat had no 
preference for one method or the other, but that a decision upon the 
matter would be welcome. The Sixth Committee then proceeded, as indi- 
cated above, to vote unanimously against the use of the term ‘‘acceptance’’ 
in the aforementioned convention. 


21 Ibid. 
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EDITORIAL COMMENT 


CLOSURE OF PORTS BY THE CHINESE NATIONALIST GOVERNMENT 


By a note of June 20, 1949, the Chinese Nationalist Government advised 
the United States that certain specified regions and ports on the Chinese 
coast, including the port of Shanghai, in the hands of Communists, ‘‘shall 
be temporarily closed and entry therein of foreign vessels shall be strictly 
forbidden’’; and beginning at midnight, June 25, ‘‘prompt action shall 
be taken to prevent violation of this decision by foreign vessels,’’ which 
shall bear responsibility for violations (Department of State Press Release 
483, June 23, 1949). On June 28, the Secretary of State replied: 


The United States Government cannot admit the legality of any action 
on the part of the Chinese government in declaring such ports and the 
territorial waters adjacent thereto, closed to foreign vessels unless the 
Chinese government declares and maintains an effective blockade of 
them. In taking this position the United States government has been 
guided by numerous precedents in international law with which the 
Chinese government is doubtless familiar and has noted that the ports 
referred to are not under the actual control of the Chinese government. 
(Press Release 499, June 29, 1949.) 


The Chinese Government rejoined on June 30, that it 


deems it within the sovereign right of a state to declare open or closed 
any part of its territory whenever conditions necessitate. In fact the 
Chinese government has exercised in the past on more than one oc- 
easion the right to close some of its ports, and no question of legality 
has been raised by any government, including that of the United 
United States. Port Dairen, for instance, was declared closed at a 
time when it was not under the actual control of the Chinese govern- 
ment. 


This closure is of a ‘‘similar nature and is therefore enforceable independ- 
ent of a declaration of blockade, which has never been and is not under 
the contemplation of the Chinese government.’’ 

American shipping circles were immediately notified of the port closure 
order and warned that any American ships would enter on their own 
responsibility. 

The Isbrandtsen Company, owner of the ships mentioned below, reports 
that the Flying Clipper and the Flying Independence on September 18, 
1949, entered Shanghai after exchanging signals with a Nationalist war- 
ship, but on leaving were detained on the high seas for several days under 
threat of gunfire. The Flying Cloud likewise entered Shanghai on October 
30, 1949, and on leaving was fired on without warning. On November 29, 
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the Sir John Franklin was fired on without warning on entering! but 
left without incident. The Flying Arrow on January 9, 1950, was likewise 
fired on before entering while some twenty miles at sea. ‘‘The attacks all 
took place outside territorial waters.’’ (Company statement, New York 
Times, Jan. 24, 1950. See also opinions of James Ryan, Company’s counsel, 
New York Times, Nov. 25, Dee. 30, 1949.) 

These attacks brought forth diplomatic protests by the United States. 
The Secretary of State in a press conference on November 30, 1949, re- 
iterated that the United States from the outset had refused to accept the 
port closure as a legal blockade and that American shipping had been 
notified that it would enter on its own responsibility. He added that 
press reports of Nationalist naval and air activity made the Shanghai 
approaches a hazardous area, that a shipping company (Isbrandtsen Com- 
pany) had requested naval escort, which was refused, as it was ‘‘not this 
Government’s policy to convoy American shipping through the so-called 
blockade.’” The Department immediately dispatched a note to the Na- 
tionalist Government (delivered December 2) expressing ‘‘serious con- 
eern’’ with regard to the attack on the Sir John Franklin which was de- 
scribed in some detail. The note continued: 


As informed on June 29 last, ‘‘in the absence of a declaration and 
mention of an effective blockade, the United States government cannot 
admit the legality of the action on the part of the Chinese government 
in declaring certain Chinese ports and territorial waters adjacent 
thereto, not actually under control of the Chinese government, closed 
to foreign vessels.’’ Indiscriminately and wantonly firing on Ameri- 
ean ships and thus endangering American lives ‘‘was unjustifiable 
and contrary to the law and practice of nations. Accordingly the 
United States government holds the Chinese Nationalist government 
fully responsible for any losses sustained by American nationals as 
a result of these reckless acts.’’ 


The note closed with a request that orders be issued to ‘‘preclude the 
possibility of any further incident of this nature.’’ (Press Release 948, 
December 3, 1949.) 

It appears that some of the firing occurred outside territorial waters, 
that firing began without warning, although the vessel had agreed to be 
boarded and that when she stopped, firing was continued. This was ap- 
parently the basis for holding the Chinese Government responsible for the 
losses sustained. 

Apparently no direct answer was given to this note. It was said to have 
been rejected orally by the Chinese Foreign Minister to the United States 
Chargé with the remark that the Isbrandtsen ships must suffer the conse- 
quences if they violate the closure order (New York Times, Dec. 7, 1949). 

Nevertheless, in a note of December 12, 1949, the Chinese Government 


1 Reported by United States Consul as hit twelve times (New York Times, Nov. 28, 
1949), 
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again repeated its closure notice of June 20, and said, in order to avoid 
incidents which have occurred to vessels ignoring this order, 


the Chinese government has now decided that any American registered 
vessels now remaining in the above mentioned territorial waters and 
ports ... shall be instructed promptly to leave . . . within a week 
of grace beginning December 12, 1949. 


Safe conduct outward will be afforded. In order to tighten this order, 


the Chinese government will take such effective orders as may be 
deemed necessary. Any foreign vessels which in violation of this order 
shall hit any mine, sustain any damage or losses, or encounter any 
risk, obviously must assume responsibility themselves. 


The note asks that the above be promptly notified to American shipping 


circles (Press Release 990, December 19, 1949). 
Thereupon the Department of State on December 17, 1949, warned all 
shipping : 
that the port of Shanghai and its approaches constitute a zone of 
danger and the conditions in it are such as to render this area ex- 
tremely hazardous to shipping. In view of this situation it is obvious 
that American lives and property should not be exposed to such risks 
and all masters of American flag ships are warned accordingly. (Press 
Release 986, December 17, 1949.) 


This warning was also handed directly to the Flying Arrow at Okinawa 
on December 18 and again in Korea on December 20. It also contained 
a further notice that ‘‘the Coast-Guard has advised that violation of the 
warning will render licenses of masters of United States flag vessels liable 
to action under R.S. 4450.’’ (Press Release 1001, Dee. 23, 1949.) This 
law refers to suspension or revocation of licenses for masters’ misbehavior, 
negligence or other causes set forth in the law. On December 29, the De- 
partment warned American shipping and shipmasters that it was ‘‘in- 
formed by the Chinese government that the approaches to the Yangtze 
River and Shanghai had been mined within Chinese territorial waters,’ 
without any channel left open for ingress or egress (Press Release 1016, 
December 29). 

Despite these warnings, it was reported that the Flying Arrow sailed 
from Hong Kong for Shanghai and on approaching the mouth of the 
Yangtze River on January 9, 1950, was halted outside territorial waters 
by gunfire of a Chinese naval vessel. She was badly damaged, set on fire 
and rendered unseaworthy by thirty to forty shells. The Chinese Navy 
alleged she was fired on to prevent her entry into the mine-field at the 
mouth of the Yangtze River, after she had ignored orders and warnilg 
shots to halt. The United States Navy Department ordered two destroyers 
to aid the disabled ship and ‘‘assist her to reach any port except Shanghai 
which is considered by this government to be a dangerous zone.’’ The 
master estimated they were 22 miles offshore when the attack begal. 
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After repairing her wounds United States destroyers escorted her en route 
to Tsingtao (New York Times, Jan. 10, 11, 13, 1950). The United States 
held the ‘‘Chinese Government fully responsible’’ for this ‘‘violation of 
American rights on the high seas’? and demanded that ‘‘such lawless at- 
tacks’’ be not repeated (Press Release 182, Feb. 27, 1950). 

From this summary of the pertinent facts it is clear that the port closure 
order was not and was not intended to be a ‘‘ declaration of blockade, which 
has never been and is not under the contemplation of the Chinese govern- 
ment.’’ The situation, therefore, is that of the legitimate Government of 
China (now a refugee government on the Island of Formosa) attempting to 
close by decree certain ports in the possession of Communist rebels who 
were in control of most of the mainland. This situation presents in sharp 
focus the not unfamiliar difficulties and problems which arise when in- 
surgency intervenes to disturb the normal relations of states. Insurgency 
is said to denote ‘‘the existence of a state of domestic hostilities without 
recognition of belligerency.’’ ? 

The legitimate government has a conceded right and duty as a matter 
of self-defense and preservation to put down an uprising in its territory. 
At the same time the insurgents have an inherent right to resort to revolu- 
tion for political purposes with a view to changing undesirable conditions 
alleged to flow from the administration of the existing government. If 
they succeed they become the responsible government of the nation liable 
for damages due to many of their acts from the beginning. If they fail, 
the legitimate government remains the responsible government and is 
presumptively liable only for the acts of the insurgents which it neglected 
to use diligence to prevent. Third nations are bystanders to the conflict 
and their attitude is largely one of policy accordingly as their interests may 
be more or less interfered with in the course of the contest. The legitimate 
government has a right to use all proper means to restore order and peace 
within its territory, and it is difficult in principle to see why it should not 
by decree prevent trade with the rebels in order to suppress the rebellion 
against its authority and very existence, without granting them equality 
of status with itself by recognizing them as a belligerent, and proclaiming 
a blockade of their ports. Such a blockade, if effectively maintained, is 
usually though not always recognized by third Powers under the penalties 
and safeguards of the law of blockade. 

The practice has grown up among nations, however, and has been con- 
firmed by international tribunals as a rule of international law, that the 
closure by decree of ports in the possession of insurgents is illegal and not 
binding on third nations. An often-quoted statement of the rule is the 
following from the opinion of the umpire in the case of Companie Générale 
des Asphaltes de France: 


2 Moore, Digest of International Law, Vol. II, p. 1119. 
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To close ports which are in the hands of revolutionists by government 
decree or order is impossible under international law. It [Venezuelan 
Government] may in a proper way and under proper circumstances 
and conditions in time of peace declare what of its ports shall be open 
and what of them shall be closed. But when these ports or any of 
them are in the hands of foreign belligerents or of insurgents it has 
no power to close or to open them for the palpable reason that it is 
no longer in control of them. It has then the right of blockade alone, 
which can only be declared to the extent that it has the naval power 
to make it effective in fact. (Ralston’s Report, Venezuelan Arbitra- 
tions, 1903, p. 336.) 


This was the stand of the United States in the Spanish Civil War of 1936 
when the ‘‘neutral’’ states consistently refused to recognize the belligerency 
of the contending parties. The United States then phrased its position in 
almost the same language as in the present instance.® 

The position of the United States in the China case as set forth in the 
note of June 28, 1949, appears to comport with the practice and authority 
above mentioned. 

For obvious political reasons neither the Chinese Government nor the 
United States Government desires to concede to the Communist insurgents 
the prestige and status of a belligerent engaged in a quasi-international 
war, which would have resulted from a regularly imposed blockade.‘ 

A further question is involved: To what extent may the Nationalist 
Government enforce the order of port closure? It seems clear that it 
cannot use force on the high seas to prevent ingress and egress of foreign 


vessels, since this is a measure only accorded to belligerents in time of war, 
according to the traditional view. The Chinese Government has a perfect 
right to proclaim a blockade (in the technical sense) of the insurgent port 
and thereby automatically concede the existence of a full-fledged war and 
acquire the accompanying belligerent rights of visit, search and capture, 
subject to prize court proceedings. But probably for the reasons already 
mentioned the Chinese Government did not do this, as it expressly admits, 


8 Hackworth, Digest of International Law, Vol. II, p. 316; Vol. VII, $629. See 
also the Three Friends, 166 U. S. 1; Briggs, Law of Nations, pp. 743-749; Dickinson, 
‘‘The Closure of Ports in Control of Insurgents,’’ this JouRNAL, Vol. 24 (1930), p. 69; 
Wilson, ‘‘Insurgency and International Maritime Law,’’ ibid., Vol. 1 (1907), p. 46; 
Padelford, ‘‘International Law and the Spanish Civil War,’’ ibid., Vol. 31 (1937), 
p. 226; Moore, Digest, Vol. II, pp. 1076-1123. 

By the recognition of belligerency the recognizing state must treat both belligerents 
alike. It can no longer render aid to the former insurgents or the parent state without 
violating the law of neutrality, nor, before recognition of belligerency, render aid to 
the insurgents without violating the law of non-intervention (Garner, ‘‘ Questions of 
International Law in the Spanish Civil War,’’ this JouRNAL, Vol. 31 (1937), p. 66), 
though it could render aid to the parent state. 

4It may be noted that some writers believe that a right of quasi-blockade inheres in 
the parent state, which does not connote recognition of belligerency or necessarily have 
that effect. 
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and therefore is excluded by its own choice from enforcement activities on 
the high seas as described above. 

It would seem, therefore, in this view that the right of the Nationalist 
Government to enforce port closure would be limited to action within 
Chinese domain including territorial waters, provided it does not try to 
exact the penalties allowed a regular belligerent. If it could maintain 
cruisers there, which is open to doubt, it might, on the authority of the 
Oriental Navigation Company case (United States—Mexico Claims Com- 
mission, Opinions of Commissioners, 1929, p. 29), legally prevent trade 
with the insurgent force. Padelford concludes that within the limits of 
territorial waters unrecognized belligerents enjoy the right to prevent 
access of supplies to their domestic enemies (loc. cit., p. 233). 

It follows that, according to the traditional view, any interference with 
vessels of third states outside of territorial waters is unwarranted and 
that efforts to prevent ingress and egress by threat or use of force on the 
high seas such as occurred in the case of some of the Isbrandtsen ships are 
violations of international law for which the Chinese Government is respon- 
sible for damages and losses sustained thereby. The Department’s de- 
mands in these respects would appear to be proper and justified. 

There remains a final question to be considered: How far may a third 
state go in protecting its merchant vessels in their attempts to trade with 
insurgent ports closed by order of the parent government? The Isbrandt- 
sen Company, relying on standing naval regulations to the effect that com- 
manders should protect merchantmen in their lawful pursuits,> requested 
the protection of the United States Navy in its trade with Shanghai. 
This request was denied, even though the port closure was held to be invalid. 

It must be conceded that the Naval Regulations are, as they state, to be 
carried out in harmony with the law and practice of nations. They 
clearly were not promulgated with a view to violating international law 
or infringing national sovereignty which is sacrosanct in international 
law. Third Powers must respect the national jurisdiction and not oppose 
the exercise by either party of the rights of war within the national domain. 
Insurgents and Nationalists are conceded to have the right to carry on hos- 
tilities between themselves as may seem necessary, foreign shipping taking 
the onus of venturing into dangerous zones. Third Powers acquire no su- 
perior rights of their own and are not to force their commerce with the in- 
surgents against the physical opposition of the parent state in territorial 
waters, lest they be charged by the latter with intervention in the conflict. 
This is true at least of trade in military supplies destined to the insurgents. 
Thus American cruisers would not be justified in convoying the Isbrandtsen 


5 Naval Regulation 0320 reads: ‘‘So far as lies within his power, acting in con- 
formity with international law and treaty obligations, the senior officer present shall 
protect all commercial vessels and aircraft of the United States in their lawful occupa- 
tion and shall advance the commercial interests of the United States.’’ 
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ships through territorial waters to Shanghai, since this would be a violation 
of the law of non-intervention in internal affairs. As declared by Secre- 
tary Seward in 1862 at the time of the New Granada insurrection, the 
United States 


regards the government of each state as its head until that government 
is effectually displaced by the substitution of another. It abstains 
from interference with its domestic affairs in foreign countries, and 
it holds no unnecessary communications, secret or otherwise, with 
revolutionary parties or factions therein.® 


Such strict impartiality, however, does not mean that United States 
cruisers must stand idly by while American lives and property engaged in 
innocent trade are endangered by wanton and reckless action of the con- 
testants contrary to the rules of civilized hostilities. On the other hand, 
American ships, on their part, cannot expect protection when they invite 
disaster by crossing the line of fire or taking other provocative action. But 
within those limits it would seem that they should see that American ship- 
ping is guarded in lives and property from promiscuous and illegal firing 
of either party whether on the high seas or in territorial waters. 

Although the Isbrandtsen ships apparently attempted to breach the 
closure order contrary to the warnings of the Department of State and 
thereby contributed to the damage suffered, yet the fire of the Chinese 
gunboat, if outside territorial waters, was none the less wrongful. Per- 
fectly lawful means of preventing trade were open to the Chinese Govern- 
ment. One method was laying a mine-field within territorial waters, as it 
appears was finally accomplished and widely notified. The facts relating 
to the attack of January 9th on the Flying Arrow as she approached the 
mouth of the Yangtze are not clearly established. It is somewhat in- 
eredulous, as alleged by the Chinese, that signals and warning shots to halt 
were ignored and that the devastating gunfire some twenty miles offshore 
was necessary to prevent her entering the mine-field. In view of past 
attacks by the Chinese and notice of a mine-field in the Shanghai ap- 
proaches, it would seem to have been the part of prudence to halt on warn- 
ing and ascertain the situation. The contrary would be asking too much of 
fortune. If this attack occurred on the high seas, it would seem the Ameri- 
can destroyers should have given protection. 

L. H. Woousey 


SOME THOUGHTS ON THE RECOGNITION OF NEW GOVERNMENTS AND REGIMES 


The general furore attending the Soviet challenge to continued repre- 
sentation of Nationalist China on the Security Council and other bodies 
of the United Nations has served to bring to a focus, and direct public 
attention to, the changing criteria as to the legality or the ‘‘legitimacy”’ 


6 Moore, Digest, Vol. VI, p. 20. 
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of changes in government and changes in régime within states whose recog- 
nized status is not in question. Certainly, in the haleyon days before 
World War I, when changes in statehood were few and far between, inter- 
national law did not greatly concern itself with the legal premises on 
which individual governments acted in defining their rapports with new 
governmental régimes in established countries. What, one might ask, was 
the use of finding juristic formulae to express acceptance of situations in 
which the heady wine of factionalism repeatedly burst the frail bottles 
of nineteenth-century constitutionalism in various parts of the world? 
Apart from counseling circumspection and moderate delay in acting, lest 
too precipitate a recognition of a new government should appear to be 
interference in the internal affairs of a state, general discussions tended 
to suggest procedural formalities of an almost catechistical character, 
whereby the actual détenteurs du pouvoir in any country could be brought 
to book as to the sincerity of their intentions to observe past contractual 
engagements with regard to the nationals, property, vested rights and con- 
cessionary privileges of the particular governments concerned. This kept 
the discussion on grounds of international rather than municipal law, and 
avoided the necessity of looking behind the returns to test succession to 
authority in government in terms of constitutional law. Thus any clear 
or uniform distinction between de facto and de jure status of a claimant 
to represent a fully recognized state tended to disappear into the coulisses 
of diplomacy. ‘‘Expectant expediency’’ might well suffice as the most 
terse characterization of what the official attitude of foreign Powers should 
be. And if, in the amorphous stage of international institutions, this 
tended to become a passive acceptance of internal iniquities for the sake 
of maintaining the external peace between states, it is hardly to be won- 
dered at. Formal criteria by which to judge the situations arising were 
fundamentally lacking. Such was the situation, by and large, down to 
1913. 

Seen in that retrospect, the efforts of President Wilson to develop new 
juristic criteria for evaluating the lawfulness of succession to power of 
neweomers in old states had no very secure footing on which to stand. 
They can be viewed in our day as persistent attempts to invoke, as the 
binding rule of conduct among governments, the fundamental principles 
and appropriate constitutional stipulations of the country seeking recog- 
nition. In default of an international authority or criterion, the touch- 
stone was domestic and constitutional. While possibly operable in an 
ordered, stable or static society, the norms proposed by Wilson were in- 
voked on behalf of claimants to authority in a period of unprecedented 
social and political upheaval, especially in Mexico, when the very norms 
of domestic behavior were not only in question, but in the melting pot. 
Hence the experiment, however laudable, tended in operation to throttle 
the course of a revolution and to hold volcanic forces within a constitutional 
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straight-jacket. Failing to stay, by a Canute-like fiat, the tides of revo- 
lution, Wilson in fact changed ground fundamentally, and eventually 
sought, by divers means, to legitimate the new authority by concerted and 
collective recognition, setting in this connection far-reaching precedents 
which Sumner Welles, in analogous circumstances a quarter-century later, 
was only too eager to follow. What is significant for us out of that epoch 
of transition is that the period of fumbling for momentary remedies for 
exceptional situations gave birth to both collective recognition and general 
international organization. Only from a ‘‘Thirty Years’ View’’ is it 
possible to see the juxtaposition, then the slow gravitation, of principles 
toward each other. 

I have noted elsewhere the immediate effects, doctrinal and practical, of 
the creation of the League of Nations and the specific stipulations of the 
Covenant upon the general problem of new states.1 While that study 
concerned primarily fully self-governing states, colonies and dominions, 
it became a manifest impossibility for the League Assemblies to admit 
new states as Members without simultaneously recognizing their govern- 
ments and amassing considerable documentary evidence as to the extent 
of recognition of both in the world outside of the Salle de la Réformation. 
And after the rounding out of formal admissions, it became part of the 
work of one of the more important functionaries of the Secretariat to do 
what probably not even the best organized foreign office was then doing— 
to keep an up-to-the-minute box-score on recognitions of governments, in 
order to have in hand at least the basic, elemental evidence for formulating 
an official ‘‘League policy’’ in the field of recognition, whenever that 
became pertinent to the transactions of the League. Within less than a 
decade of formal operation, the quintessential data for concerted, col- 
lective policy, even for a certain degree of League autonomy in such mat- 
ters, were gathered from all corners of the earth and methodically analyzed 
to determine the trends of action. While never pushed too far under 
the Covenant, the collective recognition doctrine, as applied to govern- 
ments, became an ‘‘inarticulate major premise’’ of the League’s conduct 
of day-to-day affairs. Starting out on a perfectly casual de facto basis, 
it went through a limited period of crystallization to such an extent that 
the Secretariat, while never going back of the returns to challenge the 
status of any representative of a new government on the territory of a 
Member State, did develop a limited procedure of regularization, whenever 
a change of internal régime took place in the homeland of any League 
Member. In a number of instances it directly asked the home govern- 
ment, by cable or radio—in some cases merely by formal letter—for fresh 
documents re-accrediting the ‘‘permanent delegates,’’ an institution un- 
known to the letter of the Covenant; in others, it required fresh credentials 


1The League of Nations and the Recognition of States (University of California, 
1933). 
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from career diplomats stationed in Europe and only intermittently serving 
as official representatives to ad hoc conferences called to meet under League 
auspices. Since, to a certain extent, the League was compelled to act 
quickly, it frequently sought by cable or radio ‘‘‘full powers,’’ and on 
receipt of assurances via such media, allowed representatives to sign 
treaties and conventions, awaiting the eventual arrival, by mail or courier, 
of the corroborating documents. No instance is known to the writer of 
the failure of home governments to provide such validating data. 

The League therefore appears in retrospect to have broken important 
ground in deciding, of its own accord, the degree and extent to which it 
could officially recognize new governments in Member States. This writer 
is not aware of any instance in which Assembly committees ever reversed 
the Secretariat ; on the other hand, their credentials committees, so far as 
is known, invariably followed the ‘‘ official line’’ in seating delegates from 
governments with which the Secretariat was en rapport. This tended to 
make the Secretariat feel on a surer footing and was undoubtedly a guide 
to the changing personnel of successive Assembly commissions. This was, 
a fortiori, also true of the Secretariat in its relations to the Council, the 
commissions and the Permanent Court of International Justice. Save as 
the Stimson Doctrine was invoked in its particular frame of reference, the 
League adventitiously, then incrementally, but always non-contentiously, 
developed an articulating recognition policy vis-a-vis new governments and 
régimes, to which virtually all Members tended to conform. 

Between the fumbling first efforts of the League to cope with the prob- 
lems arising out of the recognition of new governments and the present 
strident controversy over the succession to Nationalist China lie nearly 
thirty years of diplomatic fencing, of attempts to solve the problems aris- 
ing from a change in détenteurs du pouvoir on a unilateral, bilateral or 
multilateral basis. The period has witnessed no less ponderous efforts to 
accept juridically the consequences of far-reaching changes in régime, 
politically and economically. Ordinary shifts in the succession to titular 
power or the chieftainship of state can, and are, quickly decided by almost 
purely verbal formulae, but changes in economic and social régime are 
unquestionably far more controversial and litigious. Whether interna- 
tional usage will come formally to acknowledge such a distinction is, of 
course, indeterminate, but the course of the last quarter-century is strewn 
with ineffectual efforts at agreement on appropriate legal phraseology 
whereby static or conservative régimes seek to tether and harness the 
champing or runaway steeds of fast-moving, revolutionary, social and eco- 
nomic change. In the ’twenties and ’thirties this sometimes took the form 
of the most elaborate stipulations and exactions on the part of the recog- 
nizing state, but (save for the unsuccessful venture at Genoa in 1922) 
always at the level of national diplomacy, to the complete exclusion of 
international machinery from the process. This sedulous disengagement 
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of the modalities of recognition of new régimes from the procedures of 
the then existing nexus of international institutions perhaps reflects an 
understandably high degree of skepticism as to the perdurance of the 
ensemble of the institutions of international government. At all events, 
and irrespective of the reasons formally given, it succeeded in confining 
the rapprochements of antithetical régimes during the immediately past 
generation to the levels of national diplomacy, entirely excluding supra- 
national agencies. 

Our own generation is not so privileged, although it cannot be entirely 
gratified at the initial efforts made to raise recognition problems to a 
wholly intergovernmental level. The failure of fruition of the efforts 
made, primarily at Yalta and Potsdam, but to a lesser degree in subse- 
quent meetings of the Council of Foreign Ministers, to determine the com- 
position of governments still to be recognized in the surrendered or satellite 
states is attributable, in part, to the fact that the principal members of the 
wartime alliance were still reluctant to entrust to the tender mercies of 
an inexperienced general international organization such matters of high 
policy as the recognition of new governments; in part, to the rather naive 
belief—which also underlay the negotiation of the Minority Guarantee 
Treaties at Paris in 1919—that an almost immutable allocation of territory 
in return for a pledge of future conduct would automatically guarantee the 
immutability of status, whether of governments or of minorities. In any 
event, the recognition of changes in social régime was confined to Great 
Power politics on the understanding that members of the general interna- 
tional organization would be in honor bound to follow implicitly the de- 
cisions of the Big Three or Big Four. Such was the locus of the question 
between Yalta and Potsdam. The primordial consideration was to keep the 
decision of such questions intra mures, or at least out of the hands of the 
United Nations. 

Whatever the dubious virtues of such a selective, closed-corporation 
settlement then, the problem today is obviously incapable of solution on a 
comparable basis. Hence the Soviet challenge to the Security Council, 
as, indeed, to all United Nations bodies, confronts the United Nations 
Organization with the necessity of taking far-reaching decisions. For the 
first time in the history of international organization, the problem of a 
change of régime in a Member state is tending to pass out of the exclusive 
domain of national diplomacy and to be settled in terms of the stipulations 
of the Charter, rules of procedure of the various bodies involved, or by 
the setting of new and far-reaching precedents. The question is still un- 
solved at this writing (March 20, 1950), but the answer given to it by 
the United Nations may well mark an important transition point in the 
history of both international law and international organization. 


MALBONE W. GRAHAM 
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THE PRINCIPAL LEGAL AND POLITICAL PROBLEMS}INVOLVED IN THE KASHMIR CASE 


The legal and political issues involved in the Kashmir case between India 
and Pakistan are more than usually complicated. For various reasons 
experienced and careful observers have been led to fear that the problem 
may well drag on for several years before a definitive solution is reached. 
Obviously no final judgments are yet available on the various issues in- 
volved, but it may be useful to analyze the problem at this stage with a 
view to identifying the principal legal and political questions at stake and 
expressing tentative appreciation of some of the issues. At the same time 
it must be remembered that strong Indian tenacity in the matter is matched 
by even stronger and more emotional resentment in Pakistan, which feels 
that it has been defrauded of part of its very self in Kashmir. 

The British Government, on the eve of withdrawing from India, made 
an effort to reserve for the Princes, whose States had enjoyed a special 
relationship with the Paramount Power, the privilege of acceding (or not) 
to one or the other of the two states into which India had somewhat unex- 
pectedly, not to say unfortunately, been divided. Therein arises the first 
problem : Could such a stipulation enjoy any validity under British, Indian, 
or international law? Probably an affirmative answer must be given to 
this question, although some reservations thereon may have to be made, 
as will appear at once. 

The Maharaja of Kashmir in fact acceded to India on October 27, 1947. 
This action was taken largely in order to obtain protection against invading 
forces which had begun to enter Kashmir from Pakistan, although made 
up at the beginning of elements not part of the forces of that state. This 
accession was accepted, but at the same time the Indian Government, 
through Prime Minister Nehru, declared that this accession would have 
to be confirmed, not to say tested, by a plebiscite. For this declaration 
nothing in the original stipulation (based on British and Indian agree- 
ment) or in international law could be cited, but it corresponded closely 
to Indian professions of self-determination. Once made, and noted by 
Pakistan and other countries likewise, it has come to be more or less 
binding. 

India also took the matter to the United Nations in January, 1948, in 
order, as it was explained, to avoid the necessity of invading Pakistan, 
with a view to putting an end to the invasion of Kashmir, and thus avoid 
war between the two countries. Undoubtedly India was justified in taking 
such a step, in view of the failure of Pakistan to prevent the invasion, at 
least, although there may be some doubt as to just what she expected to 
obtain thereby, especially in view of the limited capacity of the United 
Nations to prevail upon Pakistan, or the forces invading Kashmir, to 
withdraw therefrom. 

Thereupon the United Nations, acting well within its powers, sought to 
bring about a state of peace or an armistice or truce between the contending 
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parties which would permit a solution of the main problem—of sovereignty 
over Kashmir—on the merits; that is, presumably, the holding of the 
plebiscite. Inevitably this led to placing Pakistan and India, morally and 
legally, on a plane of equality, a curious result of any mediatory effort, 
to which the Indians very naturally object strenuously. 

Through the efforts of the United Nations a cease-fire agreement was 
signed on January 1, 1949; this was a definite beginning and important as 
such. There followed protracted, complicated, and not entirely candid 
efforts to implement the agreement and provide for demilitarization of the 
territory looking toward the plebiscite. Drawing a line between the oppos- 
ing forces, securing withdrawal of forces invading from Pakistan, disband- 
ing ‘‘Azad’’ Kashmir forces, organized, in their later stages at least, in 
sympathy with Pakistan, reducing the strength of Indian forces, providing 
for control and policing of the extreme Northern districts in the wilds of 
the Himalayas—such were the tasks before the United Nations Commission, 
and it is no wonder that this body has not enjoyed complete success. For 
the failure so far encountered, mistakes of the Commission itself and 
somewhat unwise interventions by Great Britain and the United States 
(animated mainly by desires for a quick settlement but giving rise to 
suspicions of either anti-Indian or pro-Muslim feelings on one side or the 
other, not to mention any desires for air bases) are in part to blame, as 
well as some intransigeance and procrastination on the part of both India 
and Pakistan. 

From this point onward the way seems, for the immediate future, clear 
though difficult. The demilitarization agreement must be worked out, 
but the reduction of forces on either side will be very difficult to secure. 
The plebiscite also must probably be carried out—India adheres to this 
principle and of course Pakistan will insist upon it and a plebiscite on a 
State-wide basis; the only escape would be partition of Kashmir, or an 
independent State, and both the Kashmiri and the Indians would probably 
prefer the plebiscite. There would, however, be some Indian opposition to 
international conduct of the operation, although at one time Nehru sug- 
gested United Nations supervision ; and there must also be noted the extreme 
difficulty and delay involved in reconstructing the Kashmir electorate of 
October, 1947. There would almost certainly be adamant Indian oppo- 
sition to any arbitration of the central issue; and it should be noted that 
proposals for arbitration so far have related solely to issues arising under 
the cease-fire agreement. In case amicable execution of these steps proves 
impossible, the United Nations possesses few, if any, resources for securing 
results, and the ultimate solution must flow from agreement between the 
parties. 

On the merits of the principal question—sovereignty over Kashmir— 
speculation from the outside is rather futile. Kashmir is strategically im- 
portant to both countries in view of its boundary lines, but appears to be 
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geographically (topography, rivers, roads) and economically an appendage 
of Pakistan. It is predominantly Muslim, and the Indian answer that re- 
ligion is not to be the basis of the new Indian state, which contains many 
millions of Muslims, is not entirely conclusive for various reasons. On the 
‘other hand, it does appear that the Kashmiri, under Sheikh Abdullah, may 
prefer to avoid the rather strict Muslim state of Pakistan, with its somewhat 
feudal economic pattern, and join the new India. How the plebiscite 
would go if held at the present moment—or in a year, or five—is very much 
of a guess. How, likewise, a military struggle between Pakistan and India 
—and such a struggle would probably flame into a general war in the sub- 
continent, if not elsewhere—would go if the peaceful procedures of the 
United Nations were to fail, is also conjectural, except that it would be 
both prolonged and fanatical, given the character of the terrain and the 
attitudes of zealous patriots in both countries, in spite of Indian predomi- 
nance in men and resources. It is obviously devoutly to be hoped that the 
United Nations Members can lead and aid India and Pakistan to a solution 
of the problem and do this without further dangerous delay. 


PITMAN B. Porrer 


THE AMERICANJCOMMITTEE ON DEPENDENT TERRITORIES 


The presence in the American Continent of colonies and possessions of 
non-American Powers first became acute at the Meeting of Foreign Min- 
isters at Habana in July, 1940. What if Germany, as appeared more than 
likely, should win the war and take over by way of conquest the colonies 
and possessions of the defeated Powers, Great Britain, France and Hol- 
land? The danger which had been foreseen at the Meeting of Foreign 
Ministers at Panama in 1939 had now become more imminent. It had 
always been a corollary of the Monroe Doctrine that the United States 
would oppose the transfer of colonies and possessions in America from one 
European Power to another, particularly if the latter was a strong Power 
capable of constituting a future danger to the United States. Under the 
circumstances, then, it was clear that the United States would be inflexibly 
opposed to the transfer of the colonies and possessions to Germany. A 
threat to the peace was presented, and under the terms of the Convention 
of 1936, consultation was in order. 

The Meeting of Foreign Ministers at Habana acted promptly. In spite 
of the danger involved in challenging Germany, the American States were 
unanimous in reaffirming in even more explicit terms the principle of 
collective security foreshadowed in the Convention of 1936 and in the 


1 This Journat, Supp., Vol. 31 (1937), p. 53. 


0 
f 
t 
T 
8 
g 
le 
n- 
ye 


364 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Declaration of Lima of 1938.2, Declaration XV of the Final Act at Habana 
proclaimed in the clearest terms that any attack by a non-American state 
against the integrity or inviolability of the territory, the sovereignty or 
the political independence of an American State should be considered ‘‘as 
an act of aggression against the States which sign this declaration.’’® 
The Meeting of Foreign Ministers then went on to adopt a convention based 
on the principle that any transfer of the sovereignty, jurisdiction or pos- 
session of American territory from one non-American Power to another as 
a result of the events which were then taking place in Europe would be 
regarded by the American Republics as against American principles and 
as a threat to their peace and security. Provision was made for the estab- 
lishment of an Inter-American Commission for Territorial Administration, 
which was authorized to set up a provisional administrative régime to 
administer the territories in the interest of the security of America until 
such time as the territories were in a position to govern themselves or be 
restored to their former status. 

Accompanying the convention was a declaration-resolution (No. XX) 
which made provision for emergency action pending the ratification of the 
convention.’ The ‘‘Act of Habana,’’ as it was called, recognized the 
danger to the peace and security of the American Republics of a transfer 
of possessions from one non-American country to another and created ‘‘an 
emergency committee’’ to apply the provisions of the Act and to assume 
administration of the region attacked or threatened. Provision was made 
that when the emergency ceased to exist the territories were to be organ- 
ized as autonomous states or be restored to their previous status. 

The situation was complicated by the fact that two of the American 
States had long-standing controversies with a non-American state, Great 
Britain, with respect to sovereignty over certain colonial possessions, 
Guatemala claiming sovereignty over Belize, otherwise known as British 
Honduras, and Argentina claiming sovereignty over the Falkland Islands. 
It was not merely a general principle, therefore, that was at issue, but a 
concrete interest on the part of the two American States. This interest 
would without doubt be promoted to the extent that the general principle 
might be successfully advanced. The defeat of Germany, therefore, did 
not close the matter. In 1947 Guatemala requested the Governing Board 
of the Pan American Union to include the topic of ‘‘European colonies 
in America’’ in the program of the Ninth International Conference of 
American States, to be held at Bogota the following year. At the same 
time Guatemala submitted a draft declaration reciting in its preamble that 
the historical process of the emancipation of America would not be con- 
cluded ‘‘so long as there remain in the Continent regions subject to the 
status of colonies,’’ and declaring: 


2 Ibid., Vol. 34 (1940), p. 199. 8 Ibid., Vol. 35 (1941), p. 15. 
4 Ibid., p. 28. 5 Ibid., p. 18. 
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That it is a just aspiration of the Republics of America that the status 
of colonies that subsists in the Continent be terminated. 


Acting in accordance with the agenda prepared for it, the Bogota Con- 
ference assigned the Guatemalan project to Committee VI dealing with 
Juridical-Political Matters. The Committee moderated the preamble of 
the project and at the same time extended its scope. As adopted by the 
Conference the resolution (XX XIII)*® was preceded by the strong state- 
ment ‘‘That it is a just aspiration of the American Republics that colonial- 
ism and the occupation of American territories by extra-continental coun- 
tries should be brought to an end’’; but the resolution itself went no 
further than to create an ‘‘American Committee on Dependent Terri- 
tories,’’ composed of one representative of each member of the Organiza- 
tion of American States, the purpose of which was ‘‘to centralize the study 
of the problem of the existence of dependent and occupied territories, 
in order to find an adequate solution to that question.”’ 

The Brazilian Delegation dissented, stating that, while under other cir- 
cumstances the draft declaration might have merited its support, it con- 
sidered that an inter-American conference was ‘‘not an appropriate forum 
for debating a question that affects the interests of countries outside the 
continent.’’ A distinction was drawn between European possessions that 
were the subject of litigation and those that were not, the Brazilian Dele- 
gation pointing out that in the case of the former there were the accepted 
procedures of pacific settlement, while in the case of the latter there were 
the provisions of Article 73 of the Charter of the United Nations in accord- 
ance with which the Powers responsible for administering non-self-gov- 
erning territories assumed a sacred trust to govern them, and that the 
attainment of self-government on the part of these territories must be 
brought about through the General Assembly of the United Nations. The 
Delegation of the United States likewise declined to sign the resolution, 
without, however, assigning reasons for its unwillingness to do so. 

In accordance with the terms of the Bogota Resolution the Committee 
was to be convoked by the Council of the Organization, by prior agreement 
with the Cuban Government, as soon as fourteen members had been ap- 
pointed by their respective governments. The meeting was duly convoked 
for March 15, 1949, thirteen members being present, the Venezuelan mem- 
ber absenting himself because of a controversy between his government 
and the Government of Cuba. In anticipation of the meeting the Pan 
American Union prepared for the use of the members a volume of informa- 
tive material giving the background and setting of the problem, accom- 
panied by a select bibliography on dependent territories and other con- 
nected matters. 


*Final Act of the Ninth International Conference of American States, Bogota, Co- 
lombia, March 30-May 2, 1948 (Washington, D. C., Pan American Union, 1948), p. 47. 
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The plenary sessions of the Committee fell into two separate periods, the 
first lasting from March 15 to March 29, and the second lasting from July 
11 to July 21, 1949. In the interval between the plenary sessions the 
Committee divided itself into subcommittees, dealing respectively with 
initiatives, credentials, regulations and budget, administration, colonies, 
and occupied territories. The main task of the Committee fell naturally 
to the last two of these subcommittees. Under the head of ‘‘colonies’’ 
or ‘‘colonial territories’ the Committee enumerated the following list 
based upon the reports presented to the Secretary General of the United 
Nations in accordance with the provisions of Article 73(e) of the Charter 
relative to non-self-governing territories: Greenland, French Antilles, 
French Guiana, Clipperton Island, Dutch Antilles, Dutch Guiana or 
Surinam, Lesser British Antilles, Bahamas, Barbadoes, British Guiana, 
Jamaica and its dependencies, and Trinidad and Tobago. The designa- 
tion ‘‘oceupied territories’’ was used in the sense of territories held to be 
justly the property of American States but occupied de facto by a non- 
American Power. These territories included Belize, or British Honduras, 
claimed by Guatemala, with a collateral interest on the part of Mexico, 
and the Malvinas or Falkland Islands, the South Georgia Islands, the 
South Sandwich Islands and Argentine Antarctic, claimed by Argentina. 

First among the specific tasks assigned to the Committee on Dependent 
Territories by the Bogota Conference was that of centralizing all informa- 
tion upon the problems referred to it by the Bogota resolution. On the 
basis of this information the Committee was to study the situation pre- 
sented with the object of seeking ‘‘pacifie means of eliminating both 
colonialism and the occupation of American territories by extra-continental 
countries.’’ Reports were to be submitted by the Committee to the gov- 
ernments dealing with the separate colonies, possessions and territories, 
and on the basis of these reports further action was to be taken by the 
first Meeting of Consultation of Ministers of Foreign Affairs to be held 
after presentation of the reports. 

The Subeommittee on Colonies prepared a report, based upon a plan 
presented by the Cuban Delegation, setting forth for each separate colony 
geographical data, historic antecedents, population, culture, economic and 
social conditions, health and public assistance, and political conditions. 
These separate reports were based upon material furnished by the dif- 
ferent delegations, together with information taken from a work pub- 
lished by the United Nations in 1948 bearing the title ‘‘ Non-Autonomous 
Territories: Summary and Analysis of the Information Transmitted to the 
Secretary General in 1947,’’ and from other sources believed by the sub- 
committee to be authoritative. While the reports upon the different col- 
onies contain nothing that is original, they are on the whole reliable 
summaries of the items listed in the plan of work, and they show no bias 
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or prepossession against the three European states to which the respective 
colonies belong. 

Having prepared its studies upon the separate colonies there was little 
that the Subcommittee on Colonies could do by way of suggesting to the 
Committee practical measures to bring about the desired objective. The 
colonial system could be condemned in as strong language as the Com- 
mittee might choose to adopt, but beyond that the Committee could only 
appeal to the three non-American Powers to cooperate, in the hope that 
they might be influenced by the public opinion of the countries participat- 
ing in the Committee. The resolution adopted by the Committee bears 
the lengthy title: ‘‘ Request for the Codperation of Non-American Countries 
to the End that their American Colonies and Possessions may be Estab- 
lished as Independent States or Placed under the Trusteeship System 
of Administration in Conformity with the Charter of the United Nations.’’” 
The preamble of the resolution proclaims that ‘‘the colonial system is 
manifestly undergoing a process of liquidation’’ which dates from the 
end of the first world war, that the American Hemisphere cannot remain 
aloof from the process, and that as long as colonies exist in the Western 
Hemisphere America will not have achieved its complete political integra- 
tion. The resolution itself requests the non-American countries having 
possessions in America to codperate in solving the problem, ‘‘to the end 
that their colonies and possessions may be established as independent and 
democratic states.’’ It recognizes, however, that certain colonies may not 
be prepared as yet to enjoy independence, in which case steps should be 
taken to have the colony placed under the trusteeship system of the United 
Nations. Lest colonies be confused with occupied territories, an exception 
is entered in respect to the latter, which were to be made the subject of a 
special recommendation. 

Whether there would be any practical gain for the American States in 
having the more advanced British, French and Dutch colonies ‘‘estab- 
lished as independent and democratic states’’ was not seriously considered, 
so far as the records indicate. Nor was serious consideration given to the 
fact that the more backward colonies might continue in much the same 
condition if they were to be converted into trust territories with the same 
mother countries acting as administering authorities. What the Com- 
mittee sought to do was to proclaim a principle, and thus gain indirect 
support for the position it was to take in the matter of occupied territories. 

In marked contrast with the report of the Subcommittee on Colonies 
was the report prepared by the Subcommittee on Occupied Territories, 
which was of a distinctly polemical nature, being a justification on the 
part of Guatemala and Argentina of their claims to sovereignty over the 


TResolution V, Acta Final de la Comisién Americana de Territorios Dependientes, 
Habana, July 21, 1949 (Pan American Union, Cong. and Conf. Series, No. 57), p. 9. 
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areas occupied de facto by Great Britain. The very fact that Belize and 
the Malvinas and Antarctic Islands were designated as ‘‘occupied terri- 
tories’’ was sufficient to indicate that the case with regard to these terri- 
tories was a closed one. The reports, therefore, omit the informative 
material presented by the Subcommittee on Colonies and confine themselves 
to communications and declarations received from Guatemala and 
Argentina. 

The case of Belize was complicated by the fact that Guatemala’s claim 
against Great Britain was in turn contested by Mexico as to that part of 
Belize bordering on Yucatan; and the report of the subcommittee contains 
two communications from the Government of Mexico submitted in justifi- 
eation of the claim. Inasmuch, however, as Resolution XX XIII of the 
Bogota Conference had been limited to seeking pacific methods for the 
elimination of the occupation of American territories by extra-continental 
countries were referred to a Meeting of Consultation of Foreign Ministers, 
ment upon the Mexican claim. Instead it submitted a draft agreement 
which appears in the Final Act under the title: ‘‘III. Reports and Com- 
munications on Belize,’’* in which the documents presented by the two 
countries were referred to a Meeting of Consultation of Foreign Ministers, 
or it might be to the next Inter-American Conference, accompanied by a 
wish that the differences between the two countries should be solved by 
the pacific procedures set forth in American treaties in force. 

When the subcommittee came to propose a recommendation upon the 
controversy between Guatemala and Great Britain, it found itself em- 
barrassed by the unwillingness of Guatemala to accept the Mexican claim 
on the same basis as its own. In consequence the draft of a recommenda- 
tion submitted by the Working Group, which called upon Great Britain 
to submit the controversy with Guatemala to a decision ex aequo et bono 
of the International Court of Justice, and which contemplated that Mexico 
might be permitted to intervene in the case in accordance with the terms 
of Article 62 of the Statute of the Court, was opposed by Guatemala on 
the second point. The recommendation was then divided into two parts, 
the first part being adopted and the second part being defeated for lack 
of the necessary two-thirds majority. The Mexican Delegation thereupon 
withdrew from the Committee. A compromise was, however, later worked 
out, in accordance with which the ‘‘agreement’’ entitled ‘‘Reports and 
Communications on Belize’’ was submitted to the Committee, accompanied 
by a resolution entitled: ‘‘IV. Solidarity with the Just and Legitimate 
Claims of the American Nations in Relation to the Occupied Territories.”’’ 
The resolution, while repeating in its preamble the strong language of 
the preamble of Resolution XX XIII of the Bogota Conference in respect 
to the elimination from the Continent of every status of dependency, what- 


9 Ibid. 


8 Op. cit., p. 8. 
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ever its form, political, economic or juridical, goes no further than ‘‘To 
express its sympathy with every just and legitimate claim of any American 
nation, to reaffirm the principles relative to the emancipation of America 
that have been solemnly set forth in the International Conferences of 
American States, and to adopt as its rule of conduct the pacific settle- 
ment of all disputes in accordance with justice and international law.’’ 

It was to be expected that certain elements in Puerto Rico which are 
not satisfied with the large measure of self-government which the island 
enjoys, but seek its complete independence should take advantage of the 
meeting of the Committee on Dependent Territories to advance their cause. 
The Independence Party and the Nationalist Party both presented num- 
erous communications; and while the Committee was unwilling to admit 
representatives of the two organizations as observers, it allowed them the 
privilege of submitting reports to the Committee in writing. 

On March 28, 1949, at its seventh plenary session, the Committee de- 
cided that it was competent to take cognizance of the case of Puerto Rico; 
but in view of doubts expressed by a number of the delegates, it was 
decided that, without interrupting consideration of the problem, the ques- 
tion of competence should be referred to the Council of the Organization 
of American States. The Council, on its part, considered the matter at 
its session of April 21, and referred it to its Committee on Inter-American 
Organizations. At a later meeting on May 26, after receiving the report 
of its Committee, the Council decided that, in view of the fact that the 


Charter of the Organization contained no specific provisions in respect to 
bodies such as the Committee on Dependent Territories, and the govern- 
ments alone were competent to decide upon the meaning of the resolutions 
adopted at conferences, the decision of the Committee on the matter of 
competence which had been referred by the Committee to the Council 
should be in turn referred to the governments through their respective 
representatives on the Council, inquiring of them 


whether Resolution X XXIII of Bogota authorized the said Commis- 
sion to study the situation of any American territory which finds 
itself under the sovereignty and effective jurisdiction of any American 
State. 


In the meantime, offsetting the reports presented to the Committee by 
the two political parties, the Senate of Puerto Rico adopted, on April 15, 
1949, a unanimous resolution censuring the action of the Committee and 
stating that Puerto Rico would make its own decision on the matter of its 
future relationship to the United States. Puerto Rico, the resolution 
stated, enjoyed all the rights of American citizens, and it would be granted 
independence immediately if it were asked for. Paralleling the action of 
the Senate of Puerto Rico was a cable from the Puerto Rican Association 
of Women for Statehood, which expressed the desire of the Association ‘‘to 
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inform this Committee that the last general elections show by an over. 
whelming majority that Puerto Rico does not desire to detach itself from 
the United States of America, of which it is not in fact a colony but a 
potential state.’’ 

On the date of the signing by the Committee of its Final Act thirteen 
governments had replied to the inquiry submitted by the Council of the 
Organization, three pronouncing in favor of the competence of the Com- 
mittee to study the case of Puerto Rico and ten opposing, with eight gov- 
ernments failing to answer. In this situation the Committee adopted un- 
animously a resolution entitled : ‘‘ VI. Study of the Case of Puerto Rico,’’ * 
which, after reciting the circumstances of the case of Puerto Rico, transmits 
to the Council of the Organization all of the antecedents and reports with 
reference to Puerto Rico ‘‘in order that the Council may deal with them 
as it considers proper’’; and it declares: 


that, in view of the present economic, political, and social situation in 


Puerto Rico, the Committee hopes that this nation will have an oppor- d 
tunity to express itself definitely and freely so as to decide its own | 
destiny. 
Ww 
The Final Act was signed on July 21 and the meeting came to an end. di 
In accordance with the resolution of the Bogota Conference the Com- sii 
mittee submitted its report to the individual American governments “‘for ar 
their information and study,’’ and the report became thereupon an item an 
on the agenda of the next Meeting of Consultation of Ministers of Foreign vii 
— C. G. Fenwick mi 
Ge 
UNITED STATES TREATY DEVELOPMENTS gr: 
In July, 1948, the Department of State inaugurated a loose-leaf service Go 
entitled United States Treaty Developments. The compilation is designed 
to meet the long-felt needs of the Department and of international lawyers, agT 
historians and research workers for a continuously up-to-date reference use 
service providing factual information on developments affecting inter- Tre 
national agreements entered into by the United States. The project, which nat 
was urged upon the Department of State by a committee of the American to t 
Society of International Law under the able guidance of Professor Willard Ser 
B. Cowles,” is being compiled under the direction of Mr. Bryton Barron lati 
of the Office of the Legal Adviser, Department of State. and 
10 Op. cit. (note 7, supra), p. 10. 7 rR 

11 Informe de la Comisién Americana de Territorios Dependientes, La Habana, 1949; 
Memoria de la Comisién Americana de Territorios Dependientes, La Habana, 1949. E 
1 United States Treaty Developments. Department of State Publication 2851. Wash 4 C0) 
ington: U. 8. Government Printing Office. Ist Release (dated August, 1947), July, inter 
1948, $4.00; 2nd Release (dated June, 1948), April, 1949, $3.25; 3rd Release (dated in ne 
December, 1948), October, 1949, $3.50; 4th Release (dated June, 1949) (in proof). tatio. 


2 See Proceedings, American Society of International Law, 1946, pp. 184-190; #4, 
1947, pp. 172, 203; id., 1948, pp. 119, 162. 
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The need for establishing such a service was set forth by Professor 
Cowles as follows: 


. . . Information as to when a treaty was signed, ratified, and the 
instruments of ratification exchanged is found in one place; later 
adherences in another; implementing acts of Congress in a third; 
administrative regulations, effectuating a treaty directly or pursuant 
to acts of Congress in a fourth or fifth; and, in order to ascertain 
how a treaty provision has subsequently been interpreted by judicial 
or quasi-judicial bodies, it is necessary to go to places different from 
any of these... . To obtain comprehensive data concerning a par- 
ticular article of a specific treaty from these diverse sources under 
present methods, is a time-consuming task; and at the end... the 


researcher . .. is likely to be uncertain whether he has obtained all 
pertinent data. 


. the time has come for the Department of State to publish 
annotations to the treaties currently in a loose-leaf service.® 


United States Treaty Developments is intended to include all pertinent 
data with reference to particular United States treaties except the texts, 
which are readily available elsewhere. The type of information provided 
with respect to each agreement to which it is pertinent includes notes as to 
date and place of signature, effective date, duration, citations to text, 
signatories (except of multipartite instruments, in which case only parties 
are listed), ratifications, adherences, accessions, acceptances, reservations, 
amendments, extensions, terminations (as a whole or as to particular pro- 
visions), authorizing and implementing legislation, Executive action, ad- 
ministrative interpretations and regulations, opinions of the Attorney 
General, court decisions, other relevant action, and, in some eases, biblio- 
graphical references to relevant official publications of the United States 
Government or of the United Nations. 

The sheets are arranged chronologically by dates of signature of the 
agreements, or, if an instrument is not signed, ‘‘by the date customarily 
used in citing it.’’ Each agreement is cited to the Department of State 
Treaty Series, Executive Agreement Series, or Treaties and Other Inter- 
national Acts Series and, where printed therein, to the Statutes at Large, 
to the Miller and Malloy treaty collections, the League of Nations Treaty 
Series, and the United Nations Treaty Series. A valuable, detailed, eumu- 
lative Index, by countries and subjects, fills over 180 pages at present, 
and the utility of the compilation is enhanced by numerical lists of the 
Treaty, Executive Agreement, and Treaties and Other International Acts 
Series. 

Eventually, United States Treaty Developments is intended to ‘‘serve as 
a comprehensive guide to official material respecting all treaties and other 
international agreements to which the United States has become a party 
in nearly two centuries of treaty-making.’’* At present, it contains anno- 
tations of some 700 instruments, about two-thirds of which were concluded 


3Id., 1946, p. 184. 4United States Treaty Developments, Preface. 
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between January 1, 1944, and December 31, 1948. The service ‘‘will be 
kept current as new agreements are published, and earlier agreements will 
be included as rapidly as possible, any recent development regarding an 
earlier agreement being made the occasion for bringing up to date the 
record with respect to that instrument.’’® Thus, the latest release adds 
five pages of annotations to the Jay Treaty of November 19, 1794 (previ- 
ously unlisted in the compilation) because of a recent judicial decision 
interpreting Article 2 of that treaty. The annotations include citations to 
fifteen Acts of Congress and ten Opinions of the Attorney General im- 
plementing the Jay Treaty, and twenty-nine court decisions interpreting 
its provisions. Revisions of annotations previously issued have already 
been made as to 275 agreements by the printing of new sheets to be sub- 
stituted for the ones originally issued. 

The service ‘‘is not intended to contain comprehensive notes, digests, or 
critical commentaries but merely to serve as a guide to materials of an 
authoritative nature.’’® The decision not to include digests or elaborate 
annotations of pertinent judicial or administrative decisions has led to 
some criticism,’ but the Department of State has preferred to annotate 
the latter merely by citation to well-known sources while preparing more 
extended notes on data available only in the Department of State. It 
would be a convenience to have the texts of international agreements and 
more elaborate judicial annotations published along with the other ma- 
terials in United States Treaty Developments; however, reasons of bulk 
and the limited funds available for the project justify concentration on 
the contribution which the Department of State is uniquely in a position 
to make. Although the annotations are in no sense comparable to the 
magnificent historical notes to be found in the Hunter Miller treaty edition, 
they are of greater utility to practitioners and scholars because they include 
citations to types of material deliberately excluded in the Miller edition.* 

A few examples of the type of note of interest to international lawyers 
will suffice here. To the Treaty of Commerce signed at Belgrade, October 
14, 1881, by the United States and Serbia (Treaty Series 319), is appended 
the information that the Kingdom of the Serbs, Croats and Slovenes con- 
sidered treaties concluded by Serbia and the United States ‘‘as applicable 
to the whole territory of the Kingdom of the Serbs, Croats, and Slovenes’’; 
that the adoption of the name ‘‘ Yugoslavia’’ in 1929 did not affect existing 
treaties with the United States; and that, following the establishment of 
the Federal People’s Republic of Yugoslavia in November, 1945, ‘‘ Yugo- 
slavia again confirmed its continued recognition of existing agreements with 
the United States’’ (citations here omitted). The Treaty of Peace with 
Italy, dated at Paris, February 10, 1947 (T.I.A.S. 1648), is annotated with 

5 Id. 6 Id. 


7 Proceedings, American Society of International Law, 1948, pp. 162-163. 
8 Cf. id., 1946, p. 185. 


| evr 


t 
f 
t 
t 
V 
0 
2 
t 

t 

i 

t 

b 


EDITORIAL COMMENT 373 


the information that the Government of Pakistan regards the Treaty ‘‘as 
binding on Pakistan since the instrument of ratification thereof was signed 
for India July 21, 1947, before the establishment of Pakistan as a separate 
state on August 15, 1947.’’ Notes on the Constitution of the World Health 
Organization, signed by the United States at New York, July 22, 1946, 
indicate that it became effective as to the United States on June 21, 1948, 
as a result of a joint resolution of Congress approved June 14, 1948, al- 
though, because of a reservation of a right of withdrawal (not provided 
for in the Constitution of the WHO), the admission of the United States 
to membership was not approved by the World Health Assembly until 
July 2, 1948. 

Appendices, which will also be kept up to date, include current informa- 
tion as to treaties pending in the Senate, treaties awaiting further action 
following approval by the Senate, treaties withdrawn from the Senate, 
pre-war bilateral agreements kept in force or revived in accordance with 
the treaties of peace following World War II, agreements in force between 
the United States and other American Republics, and a list of treaty pro- 
visions relating to rights of inheritance, acquisition, and ownership of 
property in foree between the United States and foreign states, as well as 
the numerical Treaty and Executive Agreement lists and the cumulative 
index by country and subject. To these useful lists the addition of a list 
of treaties in force is contemplated. 

The Department of State has provided an indispensable tool in United 
States Treaty Developments. The compilation has been prepared with 
informed imagination, skill and accuracy, with a view to providing a con- 
tinuously useful and dependable working instrument. In addition to 
promoting efficiency by saving the time of many staff members of the De- 
partment of State, it is of incalculable and immediate utility to legal prac- 
titioners, scholars and teachers. The fact that the compilation is still 
incomplete, particularly prior to 1944, and the lag between a release and 
the terminal date of materials in that release is an annoyance which can 
be attributed to lack of staff and of funds. It is to be hoped that the Con- 
gress and the Department of State will provide adequately for the rapid 
completion and continued publication of this unrivaled service. 


HERBERT W. Briaas 
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CURRENT NOTES 


THE FIRST MEETING OF THE INTER-AMERICAN COUNCIL OF JURISTS 


As these lines are written arrangements are being completed for an 
event which should be of unusual interest to the legal profession in the 
Western Hemisphere. Representatives of the American Republics are 
preparing to assemble in Rio de Janeiro for the first meeting of the Inter- 
American Council of Jurists.1. Under the Charter of the Organization 
of American States, signed at Bogoté in 1948, the existing complex 
of agencies which had been evolving for over half a century into 
what came to be called the ‘‘Inter-American System,’’ received a thor- 
ough-going and much needed overhauling. As part of this develop- 
ment, the former Governing Board of the Pan American Union became 
the new Council of the Organization; the Council was in turn separated 
from the Pan American Union, vested with functions of an advisory, co- 
ordinating and political character, and furnished with three principal 
organs for its enlarged role. One of these organs is the Inter-American 
Council of Jurists? which is intended to serve as an advisory body on 
juridical matters; to promote the development and codification of public 
and private international law; and to study the possibility of attaining 
uniformity in the legislation of the various American countries to the ex- 
tent that this may appear desirable.* Article 71 of the Charter of the 
Organization provides further that the Council of Jurists as well as its 
permanent committee, the Inter-American Juridical Committee of Rio de 
Janeiro, ‘‘should seek the codperation of national committees for the codi- 
fication of international law [as well as] of institutes of international and 
comparative law, and of other specialized agencies.’’ 

Prior to the creation of the Council of Jurists, a number of inter-Ameri- 
ean agencies had mushroomed in the field of international law, to be termi- 
nated finally at the Bogota Conference. Many of these were agencies in 
name only, whose substantive functions were hopelessly entangled in the 
dead branches of duplication, overlapping, inaction and sterile achieve- 
ment.* Their activities are now merged in this new and, it is hoped, more 
efficiently codrdinated expression of hemispheric legal doctrine. 


1 Invitations have been issued by the Pan American Union in the name of the Gov- 
ernment of Brazil for May 22 next. 

2 The other two organs are the Inter-American Economie and Social Council and the 
Inter-American Cultural Council. 

3 Art. 67 of the Charter of the Organization of American States. 

4 Eliminated at Bogoté were: The Committee of Experts on the Codification of In- 
ternational Law; the Permanent Committee on Public International Law; the Perma- 
nent Committee on Comparative Legislation and the Unification of Legislation; and 


374 


t! 
0 
te 
re 
sl 
ar 
p 
th 
di 
A 
the 
the 
of 
(Fe 
Jur 
into 
Am] 
Tepr 
Bog 
Stat 
hew 
tive) 
is fu 
For 


CURRENT NOTES 375 


Since the Council of the Organization determines when its juridical 
organ shall be convened, as well as the program of work it shall undertake, 
the first meeting of the American jurists under the new arrangement was 
necessarily delayed pending appropriate action by the parent body, which, 
of course, would defer to the sentiments of the various member govern- 
ments on the date selected. Recently, a complete agenda for this meeting 
was approved by the Council, the latter part of May being selected as the 
conference date after plans for an earlier session (September last) had 
been modified at the request of the Brazilian Government.® 

On the agenda for the May meeting figure several important and con- 
troversial topics which frequently have provoked disharmony among the 
several American Republics. Of primary interest will be the examination 
of a number of projects assigned to the Council of Jurists by the Bogota 
Conference, as well as certain other projects to be presented by the Inter- 
American Juridical Committee pursuant to various resolutions likewise 
adopted at Bogoté. The vexatious, quasi-juridical question of the recog- 
nition of de facto governments promises a lively and prolonged discussion. 
Also under consideration by the Rio experts will be a draft convention for 
the elimination of the use of passports and visa requirements; formulation 
of a draft statute for the creation of an Inter-American Court to guaran- 
tee the Rights of Man; a proposal by the Cuban Delegation at Bogota 
recognizing the ‘‘Right of Resistance’’ in case of manifest acts of oppres- 
sion or tyranny; a program for the codification and development of public 
and private international law; and a technical study on the scope of the 
powers of the Council of the Organization. It should be added, that after 
this agenda had been approved, the Honorable George Maurice Morris, 
distinguished chairman of the Inter-American Bar Association’s Execu- 
tive Committee, in a letter to Secretary of State Acheson recalled that the 
Commissioners on Uniform State Laws were preparing, jointly with the 
American Law Institute, a uniform commercial code; and he suggested 
that there be included in the Rio agenda plans whereby studies of meth- 


the Permanent Committee of Jurists for the Unification of Civil and Commercial Law 
of America. For a summary of the activities of the inter-American system in the legal 
feld prior to Bogot&, see Sanders, Department of State Bulletin, Vol. XVIII, No. 449 
(Feb. 8, 1948), pp. 176 ff. 

5It was the Brazilian Government’s position that the meeting of the Council of 
Jurists should be postponed because the Charter of the Organization had not yet entered 
into effect, only three ratifications having been received. Note of July 26, 1949, from 
Ambassador Accioly to Secretary General Alberto Lleras. But as the United States 
representative on the Council of the Organization aptly observed, Resolution XL of the 
Bogoté Conference (cf. Final Act of the Ninth International Conference of American 
States, p. 52) provides explicitly that pending the entry into force of the Charter, the 
hew organs which it contemplates should be established on a provisional (e. g., codpera- 
tive) basis; and, in fact, such is presently the basis upon which the Organization itself 
is functioning. Letter of Aug. 30, 1949, from Mr. Daniels to Secretary General Lleras. 
For the date finally agreed upon, see above, note 1. 
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ods for obtaining uniformity in the legislation of the American countries 
in this field might be conducted. The suggestion met a favorable recep- 
tion in the Department of State, and was immediately communicated to 
the Inter-American Juridical Committee. It is therefore likely that the 
Council of Jurists will consider, at least in a preliminary fashion, methods 
whereby the desired uniformity in legislation can best be achieved. 

By an historical anomaly, although plans for the initial meeting of the 
Council of Jurists are only now being perfected, a permanent appendage 
(or, more accurately, a prefabricated arm!) of that body—the Inter- 
American Juridical Committee—has been sitting continuously in Rio per- 
forming necessary preparatory work in anticipation of its foster parent’s 
formal but belated inception. Prior to the Bogota Conference the Com- 
mittee’s status was defined by a resolution of the Third Meeting of For- 
eign Ministers at Rio de Janeiro in 1942, which expanded the functions 
of the Neutrality Committee created at Panama in 1939, changed its name, 
and charged it with the study of legal problems confronting the American 
Republics due to the war, as well as those which might be submitted to it 
by the Consultation Meetings of Foreign Ministers or in Pan American 
Conferences.? The Bogoté Conference then provided that the Committee 
should thereafter be the Permanent Committee of the Inter-American 
Council of Jurists® and should undertake such studies and projects as 
might be duly assigned to it by any of four agencies enumerated therein.’ 

Three projects in particular have been adopted by the Committee for 
presentation to the Conference which ought to stimulate general interest. 
These are the studies dealing with the codification of international law, 
recognition of de facto governments, and the Inter-American Court to pro- 
tect Human Rights. 

In its draft resolution on the development and codification of interna- 
tional law, the Committee has provided the Council of Jurists with an 
over-all working plan which will encourage tangible progress in such fields as 
the Council may elect. The inevitable listing of topics considered most sus- 
ceptible of codification '° seems almost at first view to reproduce the classi- 
ical headings of a textbook on international law (subjects, sources, rights 


6 Mr. Morris to the Secretary of State, July 12, 1949. 

7 Resolution XXVI, adopted at Rio de Janeiro. See the Carnegie Endowment’s Con- 
ferencias Internacionales Americanas, Primer Suplemento (1938-1942), p. 206, for text. 
The Inter-American Neutrality Committee had been established in 1939 for the purpose 
of formulating recommendations on neutrality problems presented by the European war. 
At Rio, it was adapted to the new circumstances resulting from American involvement 
in the war. For a study of the early history and activities of this body, see Fenwick, 
this JOURNAL, Vol. 35 (1941), p. 1; and ibid., Vol. 37 (1943), p. 5. 

8 Resolution II of the Conference (cf. Final Act, p. 8, and Arts. 68-69 of the Charter). 

9 E. g., the Council of Jurists, the Inter-American Conference, the Meeting of Consul- 
tation of Foreign Ministers, or the Council of the Organization. Charter, Art. 70. 

10 Art. 4, Report of the Juridical Committee, p. 38. 
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and duties of states, recognition, territorial waters, non-recognition of force- 
ful acquisition of territory, asylum, pecuniary claims, industrial property, 
and so on) ; but, far from being selected arbitrarily, these topics were chosen 
either because the American States had already made some effort in the 
past to codify them, or because many of them are regarded as of more 
immediate concern than numerous others. Finally, the Committee has 
recommended that scientific investigations be undertaken to perfect and 
advance existing international law on certain other questions: the interna- 
tional protection of the rights of man, war crimes, and the creation of an 
Inter-American Court of Justice.1: In short, in the field of public inter- 
national law, the program suggested follows the general method of ap- 
proach used by the International Law Commission in the United Nations.’? 

On the other hand, for private international law the development of a 
thorough-going code acceptable to the whole Continent is recommended. 
As conceived by the Committee, this task would require the harmonization 
of the principal official and unofficial codes already in existence, namely, 
the Bustamante Code adopted at the Sixth Conference of American States 
at Havana in 1928; 7* the Montevideo treaties approved by South Ameri- 
ean Congresses on Private International Law in 1889 and 1940; and the 
well-known Restatement of the Law of Conflicts of Laws of the American 
Law Institute.* Thus, with respect to the codification of public interna- 
tional law, the technique adopted is better described as gradual and pro- 
gressive; that for private international law, general and comprehensive.*® 


It is contemplated that the preliminary spadework of codification will be 
performed by the Committee, which will submit a first draft on given topics 
to the Secretary General of the Organization for distribution to the Ameri- 
can Republics. Such changes or suggestions as the member governments 
may then propose will be communicated to the Committee, which will then 
prepare a second report to be submitted for approval to the Council of 


11 Art. 5, ibid., p. 39. 

12 Report of the International Law Commission, General Assembly, Official Records, 
4th Sess., Supp. No. 10 (A/925), p. 3; text in this JourNAL, Supp., Vol. 44 (1950), p. 1. 

13 See this JOURNAL, Spec. Supp., Vol. 22 (1928), p. 273. 

14 Art. 6 of the Committee’s draft, p. 39. 

15 The distinction of method drawn between the two large fields of codification was 
unacceptable to the Mexican member of the Inter-American Juridical Committee, who 
argued, first, that merely listing a number of subjects as susceptible of codification was 
not a proper way to prepare a program (it happens to have been the procedure followed 
in the United Nations); and that, on the other hand, there was no point in talking 
about drafting a code of private international law, since the Bustamante Code of 1928 
was already in existence. The fact that it had not been accepted by the United States 
was, in his view, indicative of the futility of further effort in that direction. (Report 
of the Inter-American Juridical Committee, pp. 42 ff.) Whether the basic differences 
between the civil and the common law systems will frustrate all measures to introduce 
some uniformity in legislation on this matter would seem, however, to warrant further 
study. 


n 
it 

n 

n 
aS 
ty 

st. 
N, 
0- 
a § 
an 
as 
1S- 
its 
ext. 
ose 
war. 
ient 
rick, 
er). 
asul- 


378 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Jurists. In this entire program, provision is made for coordinating the 
efforts of both the Council and its Committee with the work of the Inter- 
national Law Commission of the United Nations; for an exchange of any 
preparatory documents and information that might be useful; and for the 
participation of observers from each agency in the sessions of the other.*® 

More specific observations are indicated with respect to the Committee’s 
draft, commentary, and report on the recognition of de facto governments. 
The subject is one of enormous complexity principally because it is an 
amalgam of political and legal elements in a degree which is unusual even 
for international law. In the Western Hemisphere these difficulties have 
been further overcast by a sensitiveness of the Latin Republics, whose his- 
tory has been spotted with the emergence of one de facto government after 
another. For some of these régimes refusal of recognition by the United 
States has been fatal to their survival. Conversely, recognition has oper- 
ated to strengthen a shaky government’s internal position. Our southern 
neighbors have frequently denounced what they regard as an arbitrary 
use of the recognition process which, rightly or wrongly, they sometimes 
viewed as ‘‘intervention’’ in their domestic affairs. And from some quar- 
ters have come proposals to abolish the institution of recognition alto- 
gether.” 

The Committee’s draft recommends no such radical departure from the 
general practice of states in this field. Articles 1 and 2 provide as follows: 


Article 1. <A de facto Government has the right to be recognized 
when it satisfies the following conditions: 


(a) effective authority over the national territory, based upon the 
acquiescence of the population, manifested in an adequate form. 

(b) capacity and willingness to comply with the international obli- 
gations of the State. 


Article 2. Recognition may not be granted as a means of obtaining 
any advantage (ventaje alguna) from the de facto Government, nor 
may it be subordinated to the acceptance of special requirements by 
the recognizing State, or made the subject of negotiation and com- 
promise. 


The element of effective authority in Article 1(a) is an orthodox postulate 
of general international law. But more is required than the mere seizure 
of governmental power, maintenance of authority by force and tyrannical 
suppression of the rights of the inhabitants. The régime must be rooted 


16 Art. 17 of the Committee’s draft, Report, p. 42. 

17 See Resolution XXXIV adopted at the Inter-American Conference on Problems of 
Peace and War in 1945 (Mexico City), concerning the project presented by the Dele- 
gation of Ecuador. Report submitted to the Pan American Union, 1945 (Congress and 
Conference Series, No. 47), p. 66. See also the United States Delegation’s Report 02 
the Ninth International Conference of American States (Department of State Publi- 
cation 3263), pp. 82 and 83. 
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in the will of the people, adequately manifested in some form or other— 
a tenet of American diplomacy (of sporadic distinction, however) since 
Thomas Jefferson. In the words of the Committee: 


Although the form of this popular manifestation may vary accord- 
ing to the circumstances of each individual ease, it is nevertheless 
indispensable that the new Government permit public opinion to be 
expressed freely and fully; in a word, that it give due respect for the 
exercise of the fundamental rights and freedoms of the human being. 
In this matter, the Committee has deemed it opportune to bring to- 
gether the principles stipulated in the Charter of the Organization of 
American States relative to that fundamental duty of the State. 


Despite his substantial concurrence in the basic principles inspiring the 
draft, the United States member had a number of specific objections which 
constrained him to read into the actas a statement reserving his position 
thereon. In the first place, the formulation of conditions of recognition 
in terms of a right vested in the de facto government, aside from being of 
dubious practical desirability, necessarily implies a legal duty in other 
states to grant recognition. Adequate basis for any such duty is lacking 
in existing international law *® which, on the contrary, delegates to each 
state the faculty of determining if and when to grant recognition. That 
this faculty remains unimpaired by the draft hardly excuses scientific in- 
accuracy. 

Likewise open to criticism is the principle enunciated in Article 2, which 
is stated so broadly (ventaje alguna) as to shrink, if not nullify, the essen- 
tial protection of Article 1(b) under which compliance with international 
obligations may be required. Such compliance can justifiably be insisted 
upon under certain circumstances for the purpose of obtaining advantages 
to which the recognizing state is legitimately entitled.2® Moreover, Article 
3 of the draft (which would exclude non-recognition as a measure of sanc- 
tions or reprisals) might involve obligations inconsistent with those already 
assumed under the Charter of the United Nations, for states parties to that 
instrument may under appropriate conditions be bound to defer granting 
recognition. Nor, in the view of the present writer, is Article 4 (which 
declares recognition to be ‘‘irrevocable’’) deemed to warrant inclusion, 
either. This gratuitous affirmation ignores the well-established distinction 
between de facto and de jure recognition, and the right of a state under 


18 Report of the Inter-American Juridical Committee on Recognition of De Facto Gov- 
ernments (Sept. 27, 1949), p. 24. 

19 For a contrary view, cf. Fenwick, ‘‘The Problem of the Recognition of De Facto 
Governments,’’ Inter-American Juridical Yearbook, 1948, p. 3, note (reprint). And 
see, generally, Jiménez de Aréchaga, Reconocimiento de Gobiernos (1947), Ch. 1, pt. C. 

*0 The Report of the Committee accompanying this draft attempts to reduce the scope 
of the prohibition by asserting that recognition may not be used as an instrument for 
obtaining special privileges or unjustified concessions. But such an intention could 
have been more precisely worded in the draft. 
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international law to utilize one or the other of these classical methods as 
its view of the facts might determine. Here, however, legal arguments 
seemed to wilt in the face of extra-juridical factors of an imponderable 
but highly jealous character. 

The outstanding feature of the draft is the provision for an interchange 
of information between the American Republics for the purpose of clari- 
fying the factual situation presented by the appearance of a de facto 
government (Articles 6 to 9). On the request of any republic the others 
must ‘‘consider,’’ before taking action on recognition, the desirability of 
exchanging such information as they may possess for the purpose referred 
to. The commitment is just about as restricted as any undertaking could 
be. Not only is there no obligation to proceed to an interchange of views 
(the only duty being to ‘‘consider’’) ; but even after the procedure of con- 
sultation has been agreed upon—again, it must be noted, solely to assist the 
governments in ascertaining the facts—each government retains its plenary 
capacity to evaluate the situation disclosed and to determine what action 
it will take. To avoid any possibility of misconstruing the convention on 
this point, the United States member, before attaching his signature to 
the document, inserted in the record an emphatic denial that anything in 
the draft was to be construed as derogating from the principle that the 
ultimate granting or withholding of recognition in a given ease is a de- 
cision within the exclusive appreciation of the recognizing state. 

Resolution XX XI of the Ninth Conference of American States at Bogota 
recommended that the Inter-American Juridical Committee prepare a 
draft statute for the creation and operation of an Inter-American Court 
to Guarantee the Rights of Man. The draft was then to be submitted for 
examination to the various governments, and ultimately presented to the 
Tenth Conference at Caracas, which was to consider whether the time was 
ripe for consummating it. From the very beginning of its deliberations 
on this delicate and perplexing question, the Committee was unanimously 
of the opinion that elaboration of such a statute at the present time was 
premature, if not technically impracticable. Two major obstacles in its 
view were the non-existence of positive (as distinct from ‘‘natural’’) sub- 
stantive law which the Court would be directed to apply; and the elusive- 
ness of any formula which, given the existing structure of the world com- 
munity, would reconcile national claims to judicial autonomy with the 
paramount jurisdiction of an international tribunal. 

The first of these may eventually be overcome by the conclusion and 
acceptance of an international treaty endowing all human beings with 
certain fundamental rights which must be respected by the contracting 
states and which an international court could then enforce. However, 
as a matter of sound juridical technique, it was not deemed possible to 
implement mere declarations on human rights, such as that adopted by 
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the General Assembly of the United Nations in 1948,74 or the somewhat 
differently oriented effort of the American Republics in that direction at 
Bogota.”* These instruments did not create rights and obligations in posi- 
tive international law, no matter how ardently may plead the advocates 
thereof.2* They evidence tendencies, trends in the law, no more. 

But even if this first difficulty be eliminated, the second obstacle will 
yield less readily. In a recent appraisal of the hard facts that must be 
faced before the problem can be approached intelligently, the Honorable 
Carl Rix has soberly brought into just focus some of the hazards for our 
own constitutional system, some of the very profound implications for the 
relationship of the state to the international community, in the current 
evolutionary urge to vest individuals with fundamental rights directly 
under the law of nations.** The distribution of competence between na- 
tional and international court is only one of the thorny constitutional 
problems so presented; and the Juridical Committee found it impossible to 
ignore them or to dispose of them by hypothetically theorizing into being 
the statute for a proposed court even if the jurisdictional limits of such a 
court could be so hypothetically determined. 

Consequently, the opinion of the Committee does not, it is true, respond 
to the mandate of Resolution XX XI, for no draft statute has been devel- 
oped. Instead the Committee has presented its reasons for not executing 
the recommendation, and has tendered to the Council of Jurists the sug- 
gestion that acceptance of a formal convention on human rights is a nec- 
essary preliminary step before enforcement procedures can be soundly 
created. It will remain for the Council to decide whether this suggestion 
possesses any merit. But the experience of the Committee is a sharp re- 
minder that before the lofty ideals of such a great movement can be real- 
ized, we must travel a tortuous path. Without positive norms of conduct 
incorporated in a binding international instrument, to implement an al- 
leged cluster of human rights, no matter how solemnly proclaimed, would 
be tilting at invisible legal windmills. And even with acceptance of such 
a convention the ultimate and more important problem of guarantees to 


21 Text in this JouRNAL, Supp., Vol. 43 (1949), p. 127. See General Assembly, 3rd 
Sess., Pt. I, Official Records (1948), pp. 875 ff. (debates); and the Annexes thereto, 
p. 535. Separate reprints of the Declaration are available as Department of State 
Publication 3381. 

22 Resolution XXX of the Ninth Conference of American States, Final Act, pp. 38 ff.; 
this JouRNAL, Supp., Vol. 43 (1949), p. 133. 

23 See Simsarian in Department of State Bulletin, Vol. XXI, No. 523 (July 11, 1949), 
p. 3; and the introduction in Publication 3381 referred to above. 

2435 American Bar Association Journal (July, 1949), p. 551, and particularly at pp. 
619 ff. A recent illustration of some of these implications was presented by the an- 
nouncement of Mr. Paul Robeson that the prosecution and conviction of the eleven Com- 
munist leaders will be protested before the United Nations Commission on Human 
Rights. New York Times, Oct. 18, 1949. 
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vindicate those rights will tax our finest legal talent before a workable 
system may emerge which will reconcile claims to national sovereignty 
with the conscience of civilized peoples; which will harmonize existing con- 
stitutional orders with superior, overriding enforcement by an interna- 
tional organ. Here, as in other slow marches toward perfection in society, 
impatient mankind may be tempted to relinquish existing, tangible, proven 
gains for uncertain, impracticable solutions which appear to promise more. 
Perhaps this explains why, in some quarters, and often for disguised mo- 
tives, a tumult is heard that the present system of diplomatic protection 
should be abolished in favor of an international protection of the rights of 
man.*> There is no surer way to destroy the existing, limited benefits 
already provided by international law in this domain than through such 
folly. Unfortunately, as Mr. Rix points out, there has been far too glib 
and vocal acceptance of the general credo of human rights without ade- 
quate attention to practical realities. Some of the very countries that 
have been in the forefront of this movement will likely prove to be the 
last to accept a specific obligation impinging upon their national sovy- 
ereignty, if their previous history is any criterion of predictability. Unless 
the nations on this planet seek to subscribe to empty phrases which must 
go unrealized, the progress must be made slowly, painfully, but determi- 
nedly, without losing sight of the truism that, whether we like it or not, 
national communities are not as advanced as some of us might wish them 
to be; different regions of the globe are in vastly disparate stages of po- 
litical development; the dogma of sovereignty still diverts our course and 
obscures our vision; and in too large a portion of the earth’s surface not 
only are fundamental rights for individuals away from their homeland a 
myth, but the subjects of many countries themselves are helpless against 
tyranny. For them, habeas corpus must be preceded by habeas cadaver, 
ere the grand design of a Bill of Rights for all men ceases to be a mirage. 
Auwyn V. FREEMAN 
Member of the Inter-American Juridical Committee 


LEGAL CONTROL OVER RESIDENT ENEMY ALIENS IN TIME OF WAR 
IN THE UNITED STATES AND IN THE UNITED KINGDOM 


The category of resident enemy aliens includes all persons resident in 
the United States, but not citizens of the United States, who owe allegiance 
to a country with which the United States is at war, from the time of 
declaration of war until the war is terminated by a political act to be 
effected by a treaty, legislation, or presidential proclamation. This defini- 
tion applies mutatis mutandis to the United Kingdom. 

The relevant United States statute is the Alien Enemy Act? which 
applies only to persons 14 years of age or older who are within the United 


25 See the writer’s ‘‘Recent Aspects of the Calvo Doctrine,’’ this JourNAL, Vol. 40 
(1946), p. 121. 
150 U.S.C., § 21 (1940). 
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States and not actually naturalized, and it is the authority for proceeding 
against dangerous enemy aliens and for the issuance of regulations gov- 
erning their conduct. Under this statutory provision, which was first 
enacted in 1798 and amended in 1918 to apply to females as well as males, 
all ‘‘natives,? citizens, denizens or subjects’’ of any foreign nation or 
government with which the United States is at war, or which perpetrates, 
attempts or threatens any ‘‘invasion or predatory incursion’’ against the 
territory of the United States are liable to be ‘‘apprehended, restrained, 
secured and removed as alien enemies.’’ The President has first to make 
a publie proclamation to bring the statute into effect.* 

An illustrative example of who is not a citizen of Germany came before 
the United States Circuit Court of Appeals in 1943 in U. S. ex rel. Schwarz- 
kopf v. Uhl.* This was a habeas corpus proceeding concerning a Jewish 
citizen of Austria who had voluntarily departed from that country in 
1936 and had afterwards never elected to accept the sovereignty of the 
German Reich. The court recognized that in determining who are citizens 
of foreign nations within the meaning of the Alien Enemy Act, it must 
apply not only the municipal law of such nations but also ‘‘accepted rules 
and practices under international law.’’ Under international law a state 
annexing another state can impose its citizenship by collective naturaliza- 
tion only upon persons who are inhabitants of the annexed state at the 
time of the annexation. If they have voluntarily departed and have never 
expressly or impliedly consented to the transfer of their allegiance to the 
new sovereign, it is not so transferred.’ Thus the court would probably 
have held on this ground alone that the relator, Schwarzkopf, had never 
become a German citizen despite the German decree of July 3, 1938, which 
conferred Reich citizenship on all Austrian citizens, and that, since Austria 


2U. S. ex rel. D’Esqviva v. Uhl, 137 F. (2d) 903 (1943). 

3 The legal consequences of the Trading with the Enemy Acts must be shortly distin- 
guished. Under the Federal statute an ‘‘enemy’’ is defined by sec. (2) to mean any 
person of any nationality, resident within the territory of, or the territory occupied by, 
any nation with which the United States is at war. Under both this statute and the 
corresponding United Kingdom Trading with the Enemy Act, 1939 (and as amended), 
the test of ‘‘enemy character’’ is determined by residence and not by nationality. 
Thus in Reising v. Dampfschiffahrts-Gesellschaft Hansa, 15 F. (2d) 259, German 
citizens resident in the United States during World War II were held not to be ‘‘ene- 
mies of the United States’’ within the meaning of the Trading with the Enemy Act. 

A paradoxical and unfortunate aspect of this statute may be seen in the recent case 
of Okihara v. Clark, 71 F. Supp. 319 (1947); this JourRNAL, Vol. 42 (1948), p. 224. 
A girl resident in Hawaii who was both an American citizen and a Japanese national 
sought to recover property in the hands of the Alien Property Custodian. The Court 
held that although ‘‘for most purposes while in the United States a dual citizen will be 
regarded as a United States citizen only,’’ the plaintiff to recover under the Act had to 
allege and prove that she was not a ‘‘national of a foreign country.’’ As she failed 
in this, the Custodian retained the property. 

#137 F, (2d) 898 (1943). 

5 Halleck, International Law (4th ed.), Vol. II, p. 506, et seq. 


n 
1 
f 
h 
b 
it 
le 
st 
i- 
t, 
n 
()- 
1d 
ot 
a 
st 
ee 
in 
ce 
of 
be 
ni- 
ch 
ed 
40 


384 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


had ceased to exist as an independent state, he was a ‘‘stateless person.’ 
However, assuming the contrary for purposes of German municipal law, 
and considering whether the subsequent German order of November 25, 
1941, which deprived Jews resident abroad of their German citizenship was 
effective to make Schwarzkopf a ‘‘stateless person,’’ the court held that 
‘there is no public policy of this country to preclude an American court 
from recognizing the power of Germany to disclaim Schwarzkopf as a 
German citizen.’’ Thus he was not a citizen of Germany within the 
meaning of the Alien Enemy Act. 

Similarly in U. S. ex rel. Steinvorth v. Watkins,® the Circuit Court of 
Appeals in New York upheld the habeas corpus application of a person 
interned as an enemy alien. A former German citizen had opted for 
Costa Rican citizenship in 1941 by which option he became a citizen of 
Costa Rica and lost his German citizenship. In 1944 his Costa Rican 
citizenship was revoked by the Costa Rican authorities, and he was brought 
subsequently to the United States and detained as an enemy alien. The 
court held that though the validity of the Costa Rican action could not 
be attacked in United States courts, the revocation of Costa Rican citizen- 
ship did not restore the relator’s German citizenship, and that therefore 
he could not be detained under the Alien Enemy Act. 

Schwarzkopf v. Uhl may be distinguished from an English decision re- 
lating to the validity of the German order of November 25, 1941, which 
deprived Jews resident abroad of their German citizenship. The former 
was decided before the United States and Germany had declared war; 
however, the fact that the United Kingdom and Germany were already at 
war was the basis of the court’s holding in Rex v. Home Secretary ex parte 
L." It is clear that English courts will not in time of war recognize any 
change of nationality brought about by a decree of an enemy state which 
purports to turn any of its subjects into a stateless person or a subject 
of a neutral state. Such a person under English law retains his enemy 
nationality. 

Under English law there is no statutory basis required for the control 
of enemy aliens in wartime. This is a field where the powers of the Royal 
prerogative are still unlimited. Some enemy aliens, during the second 
World War, were interned under Article 18B of Defence (General) Regu- 
lations whereby the Home Secretary was given plenary discretionary pow- 
ers unchallengeable by the courts.’ Others were detained under Article 
12(b) of Aliens Order 1920 whereby the Home Secretary was empowered 
to detain people whom he would otherwise deport. But mainly the intern- 
ment of enemy aliens was carried out under the Royal prerogative. The 
internment of enemy aliens is considered as an act of state and is thus not 
justiciable by the courts, and may also be based on the right of a belliger- 


6159 F. (2d) 50 (1947); this JourNaL, Vol. 42 (1948), p. 213. 
7 [1945] 1 K.B. 7. 8 Liversidge v. Anderson, [1942] A.C. 206. 
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ent in international law. The prerogative powers with respect to enemy 
aliens remain unaffected by statutes; these have in fact expressly pre- 
served the absolute prerogative powers. Thus every enemy alien remains 
within the realm under license from the Crown exercised as part of the 
Royal prerogative. Internment is not per se a revocation of the Crown’s 
license, although in the nature of the case it revokes the enemy alien’s 
license to remain at large.® In such circumstances how far is an interned 
enemy alien entitled to a writ of habeas corpus? <A clear answer was 
given in Netz v. Chuter Ede,’® which concerned a German national who 
was interned in 1940 and who was challenging the validity of a compulsory 
deportation order. The court only considered the question whether Netz 
was an enemy alien, and ruled in the affirmative, holding that he was 
within the realm solely under license from the Crown, which the Crown, 
exercising its prerogative power, had withdrawn, and that since the act 
complained of was an act of state, it was nonjusticiable. 

Another recent case is Rex v. Bottrill, ex parte Kuechenmeister, which 
has the authority of the Court of Appeal. This again concerned a German 
national, who was interned as an enemy alien, but who contended that 
at the time of his application for a writ of habeas corpus, he was only an 
alien, hostilities against Germany having terminated by the unconditional 
surrender of June, 1945. However, the executive submitted a declaration 
that a state of war still existed, which was conclusive upon the court ** as 
to the matters it purported to certify, and the applicant’s contention was re- 
butted. Thus the applicant remained an enemy alien and, as such, not 
entitled to a writ of habeas corpus. The court also held that it was irrele- 
vant to the issue whether he was a prisoner of war or not, since as an enemy 
alien he was unable to challenge the right to control him which under the 
constitution was vested in the discretion of the King. 

Essentially the courts of the United States have followed a similar line 
of decisions. Regarding all the cases dealing with internments and de- 
portations of enemy aliens the only queston which is justiciable is whether 
or not the petitioner is an enemy alien within the provisions of the Alien 
Enemy Act and the presidential proclamations.** In Minotto v. Bradley ™* 
it was held that an enemy alien arrested under the Alien Enemy Act could 
not raise the objection that he was deprived of his liberty without due 
process of law.'® Nor did the presidential warrant on which the arrest 


®Schaffenius v. Goldberg, [1916] 1 K.B. 284. 

10 [1946] 1 All Eng.R. 628. 11 [1946] 2 All Eng.R. 434. 

12 Jansen v. Driefontein Consolidated Mines, [1902] 2 A.C. at 500; and cf. Ludecke v. 
Watkins, 335 U.S. 160 at 170 (1948); this JourNAL, Vol. 42 (1948), p. 937. 

18 But see the vigorous dissent of Douglas, J., with Murphy and Rutledge, J.J., con- 
curring, from this proposition in Ludecke v. Watkins, 335 U.S. at 184. 

14252 Fed. 600 (1918). 

18 Cf. Wong-Wing v. U. S., 163 U.S. 228 (1896), for a discussion of the application of 
the ‘‘due process’’ clause of the 14th Amendment to aliens in time of peace. 
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was made need to disclose the grounds on which the alien was taken into 
eustody. If the President were required to disclose the basis for his 
warrant, the entire purpose of the statute might be frustrated. The power 
to assure national safety during wartime is a necessary incident of sover- 
eignty. Thus the President’s determination as to the danger involved in 
the conduct of enemy aliens and as to the measures necessary to combat 
such dangers are not subject to judicial review. The President’s action 
is conclusive. 

Barring questions of interpretation, therefore, and of constitutionality, 
the Alien Enemy Act is not subject to judicial review. On this latter point 
the Appeals Court of the District of Columbia made the following comment 
in 1946: 


The Alien Enemy Act is constitutional both as an exercise of power 
conferred upon the Federal Government and as a grant of power by 
the Congress to the President.*® 


In 1948 in Ludecke v. Watkins ** the application of the statute came 
before the Supreme Court, which divided 5 to 4 on the issue. This case 
concerned a German enemy alien who sought a writ of habeas corpus for 
release from detention under a deportation order made under the Alien 
Enemy Act, upon a finding by the Attorney General that he was dangerous 
to the public peace and safety. This finding, which was an exercise of 
power delegated to the Attorney General by the President to provide for 
the removal from the United States of enemy aliens deemed by him to be 
dangerous, was held to be no more subject to judicial review than if the 
power conferred upon the President by the Alien Enemy Act had been 
exercised by the President himself. The Court further held that the war 
powers 7° of the President are not exhausted even though active hostilities 
have ceased; and also accepted as nonjusticiable the declaration by the 
Executive that ‘‘a state of war still exists.” Thus so applied, the Alien 
Enemy Act was not a denial of due process of law. Black, Douglas, 
Murphy, and Rutledge, J.J., dissenting, held that the technicalities of the 
‘*fictional war’’ should be inapplicable to the deportation of enemy aliens. 
The English court in Rez v. Bottrill did not so divide. For most matters 

16 Citizens Protective League v. Clark, 155 F. (2d) 290 (1946); and the Supreme 
Court in Ludecke v. Watkins, 335 U.S. at 171, said: ‘‘The Act is almost as old as the 
Constitution, and it would savor of doctrinaire audacity now to find the statute offensive 
to some emanation of the Bill of Rights.’’ 

17 335 U.S. 160 (1948). 

18 It was stated in Stewart v. Kahn, 11 Wall. 493 at 507 (1870), that the war power 
‘‘carries with it inherently the power to guard against the immediate renewal of the con- 
flict and to remedy the evils which have arisen from its rise and progress.’’ And the 
Supreme Court in Woods v. Miller, 333 U.S. 138 at 141 (1948), upholding the continua- 
tion of rent control in the Housing and Rent Act of 1947, said that: ‘‘ whatever may be 
the consequences when war is officially terminated, the war power does not necessarily 
end with the cessation of hostilities.’’ 
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of a private nature, such as provisions in wills and the like, the cessation 
of actual hostilities has meant the termination of World War II. For 
public purposes strict abidance by the rules of technical termination is 
essential, but it would seem questionable whether their application to the 
present field is entirely justified. At any rate there might well be a 
delimitation of the ‘‘fictional’’ extent of war, to a definite period after the 
conclusion of hostilities. 

Douglas, J., with the concurrence of Murphy and Rutledge, JJ., dis- 
sented also on the grounds that for the purposes of review on habeas 
corpus, the deportation of an enemy alien is no different from any other 
deportation proceeding, and, whether in peace or war, is subject to the 
same due process requirements of reasonable notice, fair hearing, and an 
order supported by some evidence. When war is in progress de facto and 
not merely de jure this view would seem to be unjustified. 

In conclusion we may note that there is more than a tendency both in 
the United States and in the United Kingdom for the courts to codperate 
with the executive in precluding themselves from judicial inquiry into 
acts taken in respect of resident enemy aliens in time of war. Clearly this 
is one of the fields in which the tendency is not to be deplored. With due 
regard for the requirements of ‘‘total war,’’ it is indeed doubtful whether 
it can be seriously maintained that the resident enemy alien is particularly 
jeopardized by the respective legal powers of the governments. In all 
cases it is a question of prosecuting a successful war and taking no chances 
with ‘‘dangerous”’ or ‘‘doubtful’’ enemy aliens, rather than of exercising 
too many scruples over constitutional provisions and safeguards. In such 
matters it is best to err on the severe side; legal laxities in time of war reap 
little reward. 

MicHAEL BRANDON 
Legal Department, United Nations Secretariat* 


NEW CZECHOSLOVAK LEGISLATION ON ACQUISITION AND LOSS OF NATIONALITY 


By a most recent statute (Law of July 13, 1949 Concerning Acquisition 
and Loss of Czechoslovak Nationality, Collection of Laws of the Czecho- 
slovak Republic No. 194, published on August 10, 1949 and effective as of 
October 1, 1949),1 basic changes were brought about in that country’s 
nationality law. 

When, in 1918, the Austro-Hungarian Monarchy fell apart, the new 
Czechoslovak Republic inherited a legal system of nationality that, in the 
western (former Austrian) part of the country (Bohemia, Moravia, Sile- 
sia), was based on the following principles of Austrian law: 

(a) Acquisition of nationality (citizenship) takes place jure sanguinis: 

* The views expressed are the personal views of the author. 

1 For translation of text, see Supplement to this JouRNAL, p. 77. 
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z.e., the child of a national father (or an illegitimate child of a national 
mother) is ipso jure a national; the child of an alien father (or the ille- 
gitimate child of an alien mother) is a foreigner; the (domestic or foreign) 
place of birth is immaterial. 

(b) If a national marries a woman of foreign nationality she becomes, 
ipso jure, a national; if a woman national marries a foreigner, she loses, 
ipso jure, her nationality. 

Between the two world wars, in the young Czechoslovak Republic, the 
law of acquisition and loss of nationality was the subject of rather com- 
prehensive legislation (by Statute of April 9, 1920, Collection No. 236) ; 
that new legislation, however, did not change anything in the adherence 
to the principles as outlined in the preceding paragraph. 

After the second World War, in the reéstablished Czechoslovak Republic, 
a Statute of May 29, 1947 (Collection No. 102), was enacted that must be 
considered as a first deviation from the principles on which, up to that 
time, the law of nationality had been based. By that statute it became the 
law that the foreign bride acquires Czechoslovak nationality by marrying 
a Czechoslovak national only if the Ministry of Interior, on her applica- 
tion, consents to her acquiring Czechoslovak nationality. Thereby the 
old rule pursuant to which the wife of a Czechoslovak national was neces- 
sarily, ipso jure, also a Czechoslovak national, came to an end and naturali- 
zation by administrative grant became the only way open to the foreign 
wife of a Czechoslovak national; such grant of nationality may, aside 
from marrying a Czechoslovak national, be applied for by any foreigner, 
and it is entirely in the discretion of the administration whether applica- 
tion will be granted or denied. Application by the bride was possible be- 
fore or within three months after the marriage; nationality, if granted 
after marriage was, by a specifically enacted legal fiction (praesumptio 
juris et de jure), to be considered as granted retroactively as of the day of 
marriage. 

On the other hand, pursuant to the same statute of 1947, a Czechoslovak 
woman national who marries a foreigner loses her Czechoslovak nationality 
if the law of the husband’s country makes her a national of that country 
by her marriage, provided that she does not obtain from the Czechoslovak 
Ministry of Interior, on application made prior to or within three months 
after such marriage, a decree whereby her Czechoslovak nationality is 
preserved. 

Thus, in 1947, a new element of administrative discretion was introduced 
into the field of the law of nationality, as far as intermarriage between na- 
tionals and foreigners was concerned. 

The scope of the new law of July 13, 1949, is broader. It covers the field 
comprehensively and deals with the acquisition of nationality by birth, by 
marriage and by grant; and with the loss of nationality by marriage, by re- 
lease and by forfeiture. This time there is preserved still less of the in- 
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herited prewar principles on which the law of nationality had been based. 
The provisions of the new law are subdivided as follows: 


Part One. Acquisition of nationality. 


(1) By birth: For the first time, Czechoslovak legislation is not based 
exclusively on the principle of jus sanguinis; an element of jus soli is ad- 
mixed inasmuch as a child born in Czechoslovakia is, under the new law, 
a Czechoslovak national, if at least one parent is a Czechoslovak national; 
a child born abroad is a Czechoslovak national if both parents are Czecho- 
slovak nationals (here the law follows the old rule of jus sanguinis). A 
child born abroad of parents of whom one only is a Czechoslovak national, 
becomes a Czechoslovak national only upon application filed within one 
year after birth and granted in the discretion of an administrative agency 
(here, in substance, jus sanguinis is denied by the legislature ; discretionary 
grant would be possible anyway). 

(2) By marriage: The principle as introduced in the law of 1947 is 
reénacted ; instead of the older rule of ipso jure acquisition of nationality 
by marriage, we find again the element of administrative discretion. Pur- 
suant to the new law, jurisdiction is in the lower administrative agencies 
and application is limited by a six months’ deadline. 

(3) By grant: The Ministry of Interior may, in its free discretion, grant 
nationality to applicants who have not committed any offense against the 
Czechoslovak Republic or its system of the ‘‘people’s democracy.’’ Aside 
from this negative requirement, the new law sets up two additional condi- 
tions; provides, however, that the Ministry of Interior may grant nation- 
ality also in their absence. The conditions are: 


(i) continuous five years’ Czechoslovak residence; and 
(ii) loss of foreign nationality at the time of acquisition of the 
Czechoslovak one. 


It is worth noting that that type of legislation enumerating the conditions 
for a grant of nationality is without precedent in Czechoslovakia. The 
Republic had inherited from Austria a system of granting nationality as a 
matter of grace which was not bound by any statutory law; the new five 
years’ residence requirement appears to be copied from Anglo-American 
statutes. Of a foreign couple, either party may be granted nationality in- 
dependently. This is new law. 


Part Two. Loss of nationality. 


(1) By marriage: The law as it was effective since 1947 (see above) is 
reénacted, with minor changes. 

(2) By release: Of a Czechoslovak couple, either party may be released 
on application independently ; this is also new law. 
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(3) By forfeiture: From the wording of the law it appears that the 
Ministry of the Interior may decree forfeiture in two groups of instances: 
the first group of provisions appears to be of a penal character and is ex- 
pressly declared to be applicable only if the addressee is abroad; forfeiture 
may, pursuant to these provisions, be decreed if the national acted or acts 
in a way hostile to the state or potentially detrimental to its interest; or 
if he illegally left the country; or if he disobeys an order to return from 
abroad within a statutory period of time. The second group, not of a penal 
character, consists in the fact of dual nationality; the Ministry of Interior 
may declare the Czechoslovak nationality of a mixed subject as forfeited; 
it seems that for this second group there is no legal requirement of resi- 
dence abroad. 

Parts Three and Four. 


These contain jurisdictional and general provisions; one of the final 
sections contains a saving clause whereby a law of April 29, 1930 (Col- 
lection No. 60), is preserved as unaffected by the new law. The law of 
April 29, 1930, was enacted to execute the Treaty between the United States 
and Czechoslovakia of July 16, 1928 (46 Stat. 2424). 

REINER 
THE FULBRIGHT_ACT IN OPERATION 


Attention was drawn some time ago to the possibility of utilizing the 
potentialities of the Fulbright program for the purpose of furthering basic 
research in international law.' In the meantime the program has been 
launched and it may be useful to indicate the main lines of development 
to date. 

As of November, 1949, fourteen Executive Agreements were in force 
with the following countries: Australia, Belgium and Luxembourg, Burma, 
China, Egypt, France, Greece, Iran, Italy, The Netherlands, New Zealand, 
Norway, Philippines and the United Kingdom. Anticipated are agreements 
with six more countries: Austria, India, Korea, Pakistan, Thailand and Tur- 
key.? Details concerning opportunities for visiting lecturers and advanced 
research scholars were made known by the Conference Board of Associ- 
ated Research Councils designated by the Department of State as a co- 
operating agency to advise the Department and the ten-man Board of 
Foreign Scholarships established pursuant to the Fulbright Act. It ap- 
pears from the announcements of the Conference Board that for the aca- 
demic year 1950-51 there were offered in Belgium, the Belgian Congo and 
in Luxembourg one award for a visiting lecturer and two awards for ad- 


1 See this writer’s note, ‘‘Research in International Law and the Fulbright Act,’’ in 
this JOURNAL, Vol. 42 (1948), pp. 644-646. 

2 An agreement between the United States and Turkey was signed Dee. 27, 1949 (De- 
partment of State Bulletin, Vol. XXII, No. 549 (Jan. 9, 1950), p. 65); and one with 
India on Feb. 2, 1950 (ibid., No. 554 (Feb. 13, 1950), p. 243). 
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vanced research scholars; in Burma, ten awards for visiting lecturers and 
two awards for advanced research; in France, ten awards for visiting 
lecturers and twenty-nine awards for advanced research; in Greece, four 
awards for visiting lecturers and six awards for advanced research; in 
Italy, fifteen awards for visiting lecturers and twenty for advanced re- 
search; in The Netherlands, ten awards for visiting lecturers and two for 
advanced research; in New Zealand, two awards for visiting lecturers and 
two for advanced research; in Norway, ten awards for visiting lecturers 
and ten for advanced research; in the Philippines, nine awards for visiting 
lecturers and two awards for advanced research scholars; and in the 
United Kingdom, five awards for visiting lecturers and twenty-four for 
visiting lecturers or advanced research scholars. In addition five awards 
were offered for visiting lecturers or advanced research scholars in Brit- 
ish colonial dependencies, and ten awards to persons whose training or 
present activity may not conform to the traditional academic pattern. 
No information was available concerning opportunities in Australia, China, 
Egypt and Iran. The number of positions available in the different coun- 
tries as given above need not be considered final, as the situation is kept 
somewhat flexible. Also no sharp distinction need be made between visit- 
ing lectureships and research awards as the former will have opportunity 
for research, while the latter will have occasion to give some lectures. 
The awards, to be announced by the Department of State in April or May, 
will be made in the currency of the participating country normally for a 


period of one academic year,’ with the possibility of extension. They will 
include, in addition to a stipend, round-trip transportation, a cost-of-liv- 
ing allowance, and a small supplemental allowance for local travel or the 
purchase of books or equipment.* 


3The Report on Public Meeting of the Board of Foreign Scholarships, March 30, 
1949, Cleveland, Ohio, states: 

‘‘Awards to graduate students will be made only for a full academic year. In the 
case of professors, teachers, and research scholars, exceptions will be made to provide 
awards for shorter periods, notably in connection with teaching in recognized summer 
schools or for one semester during the regular sessions of approved institutions, and 
writing projects involving research or observation of not less than three months’ dura- 
tion.’? 


4The Conference Board of Associated Research Councils declared that in general, the 
following formula is used as the basis for arriving at the total amount included in an 
award: 


‘fa, A basic living allowance is provided which approximates $5,000 for those in the 
status of professors, associate professors or assistant professors and $4,000 for those 
in the status of instructors. These amounts are merely index figures and are subject to 
changes in exchange rates and living costs varying from country to country. 

‘‘bh, The award may also include a supplemental cost-of-living allowance adjusted to 
living costs in the country of residence and to the number of dependents accompanying 
the grantee. It is anticipated that a limited number of dependents will normally ac- 
company grantees in the categories of visiting lecturers and research scholars. The 
supplemental cost-of-living allowance is intended in conjunction with the basic allowance 
to cover the expenses of the grantee and his family on a scale commensurate with his 
position, without unwarrentedly emphasizing differences which may exist between what 
the grantee receives and the salaries of his foreign colleagues. 
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The Conference Board’s announcements, issued on October 15 and No- 
vember 1, 1949, and inviting applications by midnight, November 30, 
1949—a remarkably short period of time, which was extended to December 
31, 1949, in the case of a few countries "—were fairly specific about insti- 
tutions available to visiting lecturers and research scholars. This need 
not detain us here. More important is the listing of the fields or subjects. 
Some of the announcements are quite specific in this matter and the fol- 
lowing subjects or fields may be mentioned at random: Mathematics, 
Physics, Chemistry, Engineering, Sociology, American Literature and 
Civilization, Archeology, Anthropology, Dentistry, Astronomy, ete. Law 
is specifically mentioned in connection with the United Kingdom and Italy, 
and one visiting lectureship was listed in international law, namely, at 
the University of Leiden, The Netherlands. It should be stressed, however, 
that the specifications regarding lectureships and advanced research awards 
are not always exhaustive and applications in other fields would be ac- 
ceptable. As a rule any qualified United States citizen may apply.* Pre- 
sumably, however, when specifications of available opportunities are indi- 
cated, preference will be given to applicants who possess the necessary 
or desired qualifications.’ 


‘*e, Round-trip transportation is normally provided the grantee from the port of 
embarkation in the United States to the point of destination and return. Transporta- 
tion costs within the United States will be paid whenever the respective foreign cur- 
rencies can be used for this purpose. Transportation of dependents is not separately 
provided, but arrangements may sometimes be made for the purchase of passage for 


dependents in foreign currencies, the cost being subsequently deducted from the award 
in order to spare the grantee the necessity of expending dollars. 

‘qd. A special allowance for incidental expenses, ordinarily not to exceed the equiva- 
lent of $500, will be provided as needed and justified to take care of such expenses as 
equipment, secretarial assistance, or local travel in connection with the assignment.’’ 
See Information Concerning United States Government Grants to Visiting Lecturers and 
Research Scholars under Public Law 584, Seventy-ninth Congress (The Fulbright Act), 


dated Oct. 15, 1947, pp. 5-6. 
5 Burma, Greece, Italy, Philippines and the United Kingdom Colonial Dependencies 


and Special Category Awards. 

6 Necessary qualifications are described by the Department of State as follows: 

‘*A guiding principle in the selection of candidates for grants under the Fulbright 
Act is that candidates possess the abilities and personal characteristics which will enable 
them to develop a true understanding of the people in the host country and, upon their 
return, to communicate an honest impression of this experience to their fellow citizens. 

‘The field of study, teaching, or research which is proposed by applicants for these 
grants is of secondary importance in the selection process. However, the educational 
resources which exist in a given country may be such as to encourage academic work 
in certain special fields and not in others. The field of study and the type of experi 
ence which the candidate indicates in his project proposal are therefore important ele- 
ments in the process of selection. In all cases, grants under the act are awarded on 
the basis of broad competition initiated through wide public announcement.’’ — 
Educational Exchanges under the Fulbright Act (Department of State Publication 
3657, International Information and Cultural Series 9, December, 1949), pp. 7-8. 

7 Application forms for the United Kingdom and British Colonial Dependencies, Bel- 
gium and Luxembourg, France, Greece, Italy, The Netherlands, Burma, the Philippines, 
New Zealand and Norway, for the academic year 1951-52 will be accepted by the Con- 
ference Board Committee in the late summer or early autumn, when the programs for 
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In the program as it has evolved so far there seems little demand or op- 
portunity for lecturers or research scholars in the fields of international 
law and relations, comparative law and government, ete. The ‘‘ultimate 
purpose’’ of the program, declares the Conference Board, ‘‘is to further 
international goodwill and understanding between the United States and 
other countries.’’® If this is the objective, it is difficult to see why appli- 
ecants in the named and related fields receive no more encouragement. 
Certainly this cannot be explained on the ground that the facilities for the 
pursuit of research in countries like Italy, France, the United Kingdom, 
The Netherlands, Belgium, Norway, and others are not adequate. More- 
over, one of the criteria for the consideration of projects is ‘‘immediate 
and subsequent use of the knowledge acquired and possible benefit to the 
United States or the host country.’’® Surely it could not be successfully 
argued that research projects in the fields of international law and rela- 
tions, comparative law and institutions and politics would not be of benefit 
to the United States and the host country. 

The process for determining country programs, within the available funds, 
is not entirely clear. From information issued by the Conference Board it 
appears that in each participating country there is an administrative agency 
ealled United States Foundation or Commission. These Foundations or 
Commissions, generally composed of an equal number of American citi- 
zens and citizens of the participating country and representing cultural 
and business interests, are ‘‘responsible for proposing annual exchange 


programs for their respective countries. These programs list specific teach- 
ing opportunities for American citizens and indicate the number of stu- 
dents and research scholars who can be accommodated.’’ The Commissions 
or Foundations ‘‘also arrange or verify institutional connections for candi- 


dates recommended to the Board of Foreign Scholarships,’’ the codrdi- 
nating agency under the Fulbright Act. Country programs are appar- 
ently reviewed by the Conference Board, one of the designated codperating 
agencies in this country, which generally is in charge of visiting lecturers 
and advanced research scholars.’®° One of the functions of the Conference 


that year are available. At that time application forms and information concerning 
the programs will be sent to those interested in applying for an award. No programs 
have yet been initiated in Australia, Egypt, Iran, Turkey and India. Application forms 
and other necessary information will be sent to interested individuals as soon as pro- 
grams are inaugurated in those countries. 

8See Information (supra, note 4), p. 1. 

® Other criteria for the evaluation of projects are: ‘‘(2) particular aspects of the 
project which make it necessary or distinctly desirable to be carried out in the proposed 
host institution; (3) possible contribution to or coordination with other educational, 
scientific or cultural programs of the United States; (4) academic or professional 
soundness of the project.’’ See Report on Public Meeting (supra, note 3), p. 7. 

10‘*The Conference Board of Associated Research Councils is a joint agency of the 
American Council on Education, the American Council of Learned Societies, the Na- 
tional Research Council and the Social Science Research Council. . . . It carries out its 
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Board is to advise ‘‘the Department of State and the Board of Foreign 
Scholarships on possible changes which might achieve a better balance be- 
tween the interests of the foreign country and the United States.’’* The 
selection both of the individuals and the institutions to which they are to 
be attached is made by the Board of Foreign Scholarships. 

No information is available regarding the distribution of successful 
applicants among the different disciplines and fields of study. The coun- 
try programs summarized above clearly indicate that in the fields of in- 
ternational law and relations or of comparative law and institutions, there 
are very few opportunities for American scholars. Whether this is due to 
lack of interest in the participating countries or other reasons cannot be 
determined on the basis of existing information. It must be borne in mind, 
however, that the country programs are flexible and that much room is 
left to individual initiative in making his own connections abroad with the 
assistance, when indicated, of the local Foundation or Commission. 

No scholar should feel discouraged if his special field is not mentioned 
in a country program. On the other hand, it might be worthwhile to 
inquire whether more adequate opportunities could not be created for 
scholars in the international or comparative law fields. This matter would 
seem important enough to deserve consideration by the American Society 
of International Law and the Conference of Teachers of International Law 
and Related Subjects, which has not met since 1946. Appropriate action 
by these bodies or either of them might well lead to the exploration, in co- 
operation with the Conference Board or other agencies, of more intensive 
programs in the fields in which they are interested. In this connection it 
might perhaps be found convenient to raise the question whether it would 
be at all feasible or desirable to utilize such opportunities as will develop 
for the purpose of stimulating or carrying out a program of codrdinated 
research in the field of international law and relations. 

Leo Gross 
Fletcher School of Law and Diplomacy 


A NEW SCANDINAVIAN JOURNAL OF INTERNATIONAL LAW 


In an effort to keep his survey of the present status of foreign periodical 
literature on international law (in this JourNnau, Vol. 43 (1949), pp. 503- 
509) up to date, this writer wants to make known the contents of a letter, 
written by Dr. Meister of the Max Planck Institute at Heidelberg to this 
JOURNAL: The German Zeitschrift fiir auslindisches éffentliches Recht und 
Vélkerrecht, of which the last number received in this country was Vol. 


responsibilities through an eight-man Committee (two representatives from each Coun 
cil) with a secretariat attached for administrative purposes to the National Research 
Council which is the operating agency of the National Academy of Sciences.’’ See 
Information, supra, note 4. 

11 All quotations from Information, supra, note 4. 
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9, No. 3, October, 1939, was published in Germany during the war until 
1944. The Max Planck Institute will resume its publication in the very 
near future. 

To the one well-established Scandinavian Journal of International Law 
(Nordisk Tidsskrift for International Ret) has recently been added a new 
Seandinavian journal. It is the Jus Gentium, Nordisk Tidsskrift for Fol- 
keret og international Privatret (Copenhagen: Einar Munksgaard; annual 
subscription 25 Dan. Cr.). The Editor-in-Chief is the well-known Danish 
professor of international law and philosophy of law, Alf Ross. All the 
four Scandinavian countries are represented on the Board of Editors: 
Denmark by Max S¢grensen, Iceland by H. G. Andersen, Norway by Frede 
Castberg and Sweden by Torsten Gihl. The articles by Scandinavian 
authors are printed in the Scandinavian languages or English; contribu- 
tions by foreign writers may be in English, French or German. Jus 
Gentium is issued four times yearly. Volume I, number 1, was published 
in 1949. This number makes an excellent impression. Apart from book 
reviews, reports and two important judicial decisions, it contains six 
articles, all extremely interesting. 


Sgrensen writes upon the advantages 
and disadvantages of the functional principle in international organiza- 
tion, Erik Dons (Norway), on human rights and the problem of domestic 
jurisdiction. Algot Bagge defends the idea that the legal position of the 
Powers now occupying Germany is simply that of belligerent occupation 
under the Hague Regulations concerning War on Land. ‘Torsten Gihl dis- 
cusses Swedish neutrality practice in the two world wars. These four 
articles are in the Scandinavian languages. To the first three—but not 
the last one—is annexed an excellent summary in English. It would be 
desirable to add such summary in English to all the articles. 

There are, further, two articles in English: The first three years of the 
International Court of Justice are discussed by its Registrar, Edvard Ham- 
bro. The number opens with a highly interesting and important study on 
‘‘Denmark’s Legal Status during the Occupation,’’ by Alf Ross. 


Joser L. Kunz 


21ST SESSION OF THE HAGUE ACADEMY OF INTERNATIONAL LAW 


The twenty-first annual session of the Academy of International Law will 
be held at The Hague this summer, beginning on July 17 and continuing 
for four weeks. The course will consist of three lecture periods each morn- 
ing for five days a week and one or two afternoon seminar sessions. Lec- 
tures are delivered in either English or French. The provisional program 
includes a general course of ten lectures on principles of publie interna- 
tional law by Senator Henri Rolin, President of the Law Faculty of the 
Free University of Brussels, as well as lectures on the following subjects: 
“The Conception of the State and of Established Order in China,’’ by A. 
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Bonnichon, Dean of the Law Faculty, Aurora University, Shanghai; 
‘Politics and International Law,’’ by A. de Luna, Professor of Interna- 
tional Law, University of Madrid; ‘‘International Organizations and the 
Law of Responsibility,’’ by Clyde Eagleton, Professor of International 
Law, New York University; ‘‘Post-War Problems of International Law 
Pertaining to Private Property,’’ by Manfred Lachs, Head of the Juridical 
Department, Ministry of Foreign Affairs of Poland; ‘‘The Status of For- 
eigners in Egypt,’’ by Hamed Zaki, Professor at the Law Faculty, Royal 
University of Cairo; ‘‘Co-ordination of the Different Organs of the United 
Nations,’’ by C. Wilfred Jenks, Assistant Director, International Labor 
Organization; ‘‘Crimes Against Humanity,’’ by Jean Graven, Professor 
at the Law Faculty, University of Geneva; ‘‘The Red Cross and the Geneva 
Conventions,’’ by Jean S. Pictet, Director, International Red Cross Com- 
mittee, Geneva; ‘‘Agreements on Trusteeships,’’ by G. Vedovato, Pro- 
fessor of International Relations, Faculty of Political Sciences ‘‘ Alfieri,”’ 
Florence; ‘‘The Jurisdiction of the International Court of Justice,’’ by 
Edvard Hambro, Registrar of the International Court of Justice; ‘‘In- 
ternational Control,’’ by L. Kopelmanas, of the Centre National de la 
Récherche Scientifique, Paris. 

The facilities of the Academy are offered to those who already have some 
background in international law and wish to improve their knowledge. The 
conditions of admission are not rigid, and no tuition fee will be charged 
for the 1950 course. The Managing Board of the Academy passes upon 
applications for admission to the courses. Application forms may be ob- 
tained from the Secretariat of the Board, Room 50, Peace Palace, The 
Hague. 

INTERNATIONAL LAW ASSOCIATION MEETING 

The 44th Conference of the International Law Association will be held 
in Copenhagen, Denmark, from August 27 to September 2, 1950. The 
sessions will be held in the Houses of Parliament, beginning on Sunday, 
August 27. Among the subjects on the tentative program of the confer- 
ence are: Nationality and Statelessness, Rights to the Sea-Bed and Its Sub- 
soil, Development and Codification of International Law, Sovereign Im- 
munity, Corporations Engaged in International Business, and Air Law. 
The closing session on Saturday, September 2, will be devoted to the pro- 
mulgation of the projected York-Antwerp Rules of 1950. 

The Danish Branch of the Association has arranged an elaborate program 
of entertainment for the members attending the sessions which includes a 
reception by the City of Copenhagen, a banquet by the Danish Branch, 
and a special performance in the Royal Theater. 

Members of the American Branch of the Association who plan to attend 
the Conference should communicate with Mr. John J. Abberley, Secretary, 
55 Liberty Street, New York 5, N. Y. 


E. H. F. 


CHRONICLE OF INTERNATIONAL EVENTS 


For THE PERIOD NOVEMBER 1, 1949-JANUARY 31, 1950 


(Including earlier events not previously noted) 


WITH REFERENCES 


Abbreviations: C.I.£.D., Chronology of International Events and Documents, Royal 
Institute of International Affairs; Cmd., Great Britain Parliamentary Papers by Com- 
mand; D.S.B., Department of State Bulletin; D.S.P.R., Department of State Press Re- 
lease; F.A.O., Food & Agriculture Organization; G.A.(IV)O.R., U.N. General Assembly 
Official Records, 4th session; G.B.M.S., Great Britain Miscellaneous Series; G.B.T.S., 
Great Britain Treaty Series; J.B.R.D., International Bank for Reconstruction and De- 
velopment; I.C.J., International Court of Justice; I.L.0., International Labor Organi- 
zation; I.R.O., International Refugee Organization; L.T., London Times; N.Y.T., New 
York Times; 7.1.A.R., U. N. Treaties and International Agreements Registered; T7.I.A.S., 
U. S. Treaties and Other International Acts Series; U.N.B., United Nations Bulletin; 
U.N.E.S.C.O., United Nations Educational, Scientific and Cultural Organization; 
U.N.P.R., United Nations Press Release; W.H.O., World Health Organization. 


GENERAL * 
April, 1949 
14 JAPAN—UNITED States. Signed at Tokyo Agreement and Agreed Terms of 
Understanding on Awa Maru claim. Text: 7.J.A.S. 1911. 


June, 1949 

25 POLAND—SWITZERLAND. Agreed by exchange of notes to turn over to Poland 
funds placed in Swiss banks, etc., by Polish Jews who died without heirs during 
war. N.Y.T., Dec. 7, 1949, p. 26. 


August, 1949 

23-December 19 War Crimes. British Military Court in Hamburg tried Field Marshal 
von Mannstein. N.Y.T., Aug. 24, 1949, p. 4; Dec. 17, p. 6. Found guilty on 
9 charges out of 17. Sentenced to 18 years’ imprisonment. N.Y.T., Dec. 20, pp. 
1, 19; L.T., Dec. 20, p. 4. 


October, 1949 
22-31 SoutH Paciric CoMMISSION. Held 4th session at Noumea, New Caledonia. Pro- 
ceedings: Its Doc. SPC.4/Sec.33/Rev. 1. 


26 IRAN. Announced official resumption of name Persia. C.I.£.D., Oct. 20/Nov. 2, 
1949, p. 724. 


November, 1949 


1 FINLAND—UNnIrTEp States. U. S. paid $5,574,739.27 settling claims for requisi- 
tioned Finnish vessels in U. S. ports. D.S.B., Nov. 21, 1949, p. 790. 


* See p. 402 below for United Nations and Specialized Agencies; also p. 405 and follow- 
ing for Multipartite Conventions. 
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November, 1949 

2/January 5, 1950 PrAcE TREATIES. Hungarian note to U. K. and U. S. rejected 
charges of violating human rights provisions of Italian peace treaty. C.J.E.D., 
Oct. 20/Nov. 2, 1949, p. 719. U.S. notes asked Hungary, Bulgaria and Ru- 
mania to name representative to proposed treaty commissions to study U. S, 
charges. Edwin B. Dickinson named U. S. representative on each commission. 
Text of U. S. note to Rumania; D.S.B., Jan. 16, 1950, p. 97. Similar notes sent 
by U. K. to all 3, and by Canada to Hungary and Rumania. L.T., Jan. 7, p. 5. 


3-9 CouNcIL or Europe. Committee of Ministers and Standing Committee met in 
Paris, Nov. 3-5 and Nov. 7-9, respectively. Considered admission of German 
Federal Republic and the Saar as associate members. C.I.E.D., Nov. 3/16, 
1949, p. 742; N.Y.T., Nov. 10, pp. 1, 4. Report on meetings: G.B.M.S. No. 16 
(1949), Cmd. 7838. 


3-23 CHINA (Communist)—UNITED States. U. S. protested detention of its consular 
staff at Mukden. Text: D.S.B., Nov. 21, 1949, pp. 759-760. U. S. note of 
Nov. 21 asked 30 nations to protest. N.Y.T., Nov. 22, p. 1. Text: p. 8; 
D.S.B., Nov. 28, pp. 799-800. Staff released and ordered to leave country. 
N.Y Nov. 24, -p. 1. 


3-December 27 EDUCATIONAL EXCHANGE. Egypt, Australia and Turkey signed at 
Cairo, Canberra and Ankara, respectively, agreements with U. 8. providing ex- 
changes authorized by Fulbright Act. D.S.B., Nov. 28, 1949, p. 831; Dee. 5, 
p. 870a; Jan. 9, 1950, p. 65; N.Y.T., Nov. 27, p. 31; Dec. 28, p. 5. 


HUNGARY—YUGOSLAVIA. Announcement of Hungarian denunciation of frontier 
agreement of Aug. 3, 1949. C.I.E.D., Nov. 3/16, 1949, p. 768. 


7/December 21 WESTERN EvROPEAN UNION. Consultative Council held 7th session 
in Paris. Signed 2 multilateral conventions on social security. Text of official 
statement: L.T., Nov. 8, 1949, p. 4. Members signed agreement in London 
exempting their troops from travel restrictions. C.I.E.D., Dec. 19, 1949/Jan. 
4, 1950, p. 27; N.Y.T., Dec. 22, p. 19. 


CAMBODIA—FRANCE. Signed treaty in Paris defining new status of Cambodia as 
an independent state within the French Union. L.T., Nov. 9, 1949, p. 3. 


GERMANY (Democratic Republic). Volkskammer voted full civil and economic 
rights to former Nazis and militarists. N.Y.T., Nov. 10, 1949, p. 1. 


9-11 GERMAN OccCUPATION. Messrs. Bevin, Acheson and Schuman met in Paris to dis- 
cuss common Allied program toward Germany. N.Y.T., Nov. 10, 1949, p. 1; 
Nov. 11, pp. 1, 6. Text of communiqué: p. 6; D.S.B., Nov. 28, p. 822. Text 
with annex: Germany No. 4 (1949), Cmd. 7849. 


11 SovieT CONTROL COMMISSION FOR GERMANY. Establishment announced by Gen- 
eral V. I. Chuikov. Text of statement on transfer of certain functions to Ger- 
man Democratic Republic: N.Y.7., Nov. 12, 1949, p. 5. 


12 ALBANIA—YUGOSLAVIA. Treaty of friendship and collaboration denounced by 
Yugoslavia. C.I.E.D., Nov. 3/16, 1949, p. 769; N.Y.T., Nov. 13, p. 41. 


12-15 DANUBE CoMMISSION. Control Commission for Danube Shipping, set up at Bel- 
grade Conference in 1948, opened Ist session Nov. 12 at Galatz, Rumania. 
L.T., Nov. 14, 1949, p. 3. U. S., U. K. and France sent notes Nov. 15 to 
Russia, Bulgaria, Hungary, Rumania, Czechoslovakia and Yugoslavia declaring 
non-recognition of validity of convention of August, 1948, and of jurisdiction 
of Commission. N.Y.T., Nov. 16, p. 6; L.T., Nov. 16, p. 4. Text of U. S. note: 
D.S.B., Nov. 28, p. 832. 


— 
— 
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November, 1949 

15-January 9, 1950 CnIna (Blockade). Chinese Nationalist warship fired on S.S. 
Flying Cloud off Shanghai. N.Y.T., Nov. 16, 1949, p.1. U.S. note of Dee. 2 
to Nationalist Government demanded cessation of attacks on U. S. ships in- 
volved in breaking blockade of Chinese ports. N.Y.T., Dec. 4, p. 1. Text: p. 
9;D.S.B., Dec. 19, p. 945. Chinese note of 12th warned foreign ships to keep 
out of Communist-held ports. Text: D.S.B., Jan. 2, 1950, pp. 23-24. U. 8S. 
notified Dec. 17 all U. S. operators and shipmasters that Shanghai waters are 
a danger zone. N.Y.T., Dec. 18, pp. 1, 26. Text: D.S.B., Dec. 26, p. 957. 
Chinese note to U. K. announced intention to lay mines in approaches to Com- 
munist-held ports. L.T., Dee. 21, p. 3. U. 8. re-issued warning Dec. 29. 
D.S.B., Jan. 9, p. 56. Nationalist warships fired on 8.S. Flying Arrow in inter- 
national waters off mouth of Yangtze River. N.Y.T., Jan. 9, p. 1. 


IRAN—JORDAN. Signed treaty of friendship. N.Y.T., Nov. 17, 1949, p. 15. 


FAR EASTERN COMMISSION. Pakistan and Burma became members. D.S.B., Nov. 
28, 1949, p. 822. 


18/January 6, 1950 NortH ATLANTIC CouNcIL. Held 2d session in Washington. 
Created financial and economic committee. N.Y.T., Nov. 19, 1949, pp. 1, 3. 
Text of communiqué: D.S.B., Nov. 28, pp. 819-821. Held 3d meeting in 
Washington and approved master plan of defense. N.Y.T., Jan. 7, 1950, p. 1. 
Text of communiqué: D.S.B., Jan. 16, p. 104. 


20-January 14, 1950 CHINESE (Communist) REcoGNITION. Announced by Albania, 
Nov. 20; Burma, Dec. 17; India, Dec. 30; Pakistan, Jan. 4; U. K. and Norway, 
Jan. 6; U. S. S. R. and Yugoslavia [no date]; Ceylon [no date]; Denmark, 
Jan. 9; Finland, Jan. 13; Sweden, Jan. 14. N.Y.T., Nov. 21, 1949, p. 4; 
Dec. 1, p. 11; Dec. 18, p. 22; Dec. 30, p. 6; Jan. 5, 1950, p. 19; Jan. 7, p. 1; 
Jan. 10, p. 32; Jan. 14, p. 5; Jan. 15, p. 21; L.T., Jan. 7, p. 6. 


UNITED STaTes—Yueosiavia. U. S. Department of State announced April 17, 
1950, as final date for registration of claims for war damages suffered in 
Yugoslavia. D.S.B., Dec. 5, 1949, p. 865a. 


ALLIED HIGH COMMISSION FOR GERMANY—GERMANY (Federal Republic). Signed 
protocol of agreement on revision of reparations in Germany, German codépera- 
tion in International Ruhr Authority and German pledge of ban on arming. 
N.Y.T., Nov. 24, 1949, p.5; Nov. 25, p.1. Text: p. 4; D.S.B., Dec. 5, pp. 863a- 
864a; Germany No. 4 (1949), Cmd. 7849. 


UNITED STATES—Urvuauay. Signed at Washington a treaty of friendship and 
commerce. Text: D.S.P.R., Nov. 23, 1949, No. 916; 81st Cong., 2d sess., Sen. 
Exec. D. Summary: D.S.B., Dee. 5, pp. 866a-867a. 


25-December 5 EcoNOMIC CONFERENCE. Islamic Economic Conference met at Karachi. 
Decided to ereate a permanent organization with headquarters in Karachi and 
to hold annual conferences. C.I.E.D., Nov. 17/30, 1949, p. 794; Dee. 1/18, 
p. 831. 


InpDIA. Constituent Assembly adopted new constitution containing 395 articles. 
N.Y.T., Nov. 27, 1949, p. 4; India News Bulletin (Washington), Dee. 7, p. 1. 


EMBARGO ON ARMS. U. S. Secretary of State announced U. S. would abide by 
recommendation of U.N. General Assembly for embargo on arms to Albania 
and Bulgaria. Text: D.S.B., Dec. 12, 1949, p. 911. 
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December, 1949 
1 NortH ATLANTIC DEFENSE CoMMITTEE. Held 2d meeting in Paris. Text of 
communiqué: N.Y.T., Dee. 2, 1949, p. 21; D.S.B., Dec. 19, p. 948. 


2-January 20, 1950 PANAMANIAN RECOGNITION. Granted as follows: Cuba, Dec. 2; 
U. S., France, Italy, Colombia, Dec. 14; Chile, Jan. 20. N.Y.T., Dee. 3, 1949, 
p. 5; Dec. 15, pp. 1, 36; Jan. 21, 1950, p. 6; D.S.B., Dec. 26, p. 990. 


REPARATIONS (German). Announcement of re-allocation to 19 members of Inter- 
Allied Reparation Agency of industrial equipment originally destined for 
Russia. N.Y.T., Dec. 4, 1949, pp. 1, 10. 


13 JERUSALEM. Israeli Government proclaimed city its capital in defiance of U.N. 
decision to internationalize it. N.Y.T., Dec. 14, 1949, p. 1. 


14-January 5, 1950 InponesiA. Delegates of 16 states and territories signed at Ba- 
tavia provisional constitution. N.Y.T., Dec. 14, 1949, p. 1; Dee. 15, p. 31. 
Queen Juliana of The Netherlands signed bill Dec. 21 for transfer of sover- 
eignty. N.Y.7., Dec. 22, p. 19. Capital city’s name changed from Batavia 
to Jakarta. N.Y.T., Jan. 6, 1950, p. 5. 


15/January 26, 1950 EvRopEAN EcONOMIC COOPERATION. Agreement signed with U. 8. 
by German Federal Republic at Bonn. N.Y.T., Dec. 16, 1949, p. 10; D.S.B.,, 
Dec. 26, pp. 982-983. Ratified by German Parliament. N.Y.T., Jan. 27, 1950, 


p. 4. 


BurMA—CHINA. Diplomatic relations severed by Chinese Nationalist Government. 
N.Y.T., Dec. 19, 1949, p. 16. 


CANADA—GREAT BRITAIN—UNITED STATES. Announced program for standardiza- 
tion of weapons, tactics and military procedures. N.Y.T., Dec. 20, 1949, pp. 


NortH ATLANTIC DEFENSE ECONOMIC AND FINANCIAL COMMITTEE. Held Ist 
meeting in Paris and decided to set up a permanent working group in London. 
W. Averill Harriman chosen chairman. N.Y.T., Dec. 20, 1949, p. 12. 


19-27 Syria. Army coup overthrew government of General Sami Hennawi. N.Y.T,, 
Dec. 20, 1949, pp. 1, 21. President Hashem Atassi agreed Dec. 27 to withdraw 
his resignation of Dec. 26 and named new Premier. N.Y.T., Dec. 27, pp. 1, 25; 
Dec. 28, p. 10. 


20-January 3, 1950 States. note called for immediate re- 
lease of Robert A. Vogeler, held for a month. N.Y.T7., Dec. 21, 1949, p. 1. 
Text: p. 10; D.S.B., Jan. 2, 1950, pp. 21-22. Rejected by Hungary Dec. 24. 
N.Y.T., Dec. 25, pp. 1, 11. Summary: D.S.B., Jan. 16, p. 96. U. S. note of 
Jan. 3 ordered closing of Hungarian consulates in New York and Cleveland by 
Jan. 15. Text: pp. 95-96. 


21 PEACE PrizE. Stalin Peace Prize established, to be awarded annually to citizen 
of any nation for strengthening the peace. N.Y.T., Dec. 21, 1949, pp. 1, 7. 
Text of decree: USSR Information Bulletin, Jan. 13, 1950, p. 2. 


21-January 13,1950 PrisoNeRs or WAR. Statement made by U. S. member at meeting 
of Allied Council for Japan on repatriation of Japanese prisoners held by 
Russia: D.S.B., Jan. 2, 1950, pp. 24-28. U.S. note of Jan. 3 charged that 
many are held or dead. Text: D.S.B., Jan. 16, pp. 102-103. On Jan. 18 
Australia protested detention. LZ.7., Jan. 14, p. 5. 
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December, 1949 

24 UNITED STATES—YUGOSLAVIA. Signed provisional civil air transport agreement 
at Belgrade. N.Y.7., Dec. 25, 1949, p. 1. Text: D.S.B., Jan. 9, 1950, pp. 
63-64. 


25/January 1, 1950 War Crimes. Trial of 12 high-ranking Japanese officers opened 
in Khavarovsk. C.I.E.D., Dec. 19, 1949/Jan. 4, 1950, p. 27. Text of indict- 
ment: New Times (Moscow), Jan. 1, Supp. 


26 GREAT BRITAIN—YUGOSLAVIA. Signed at Belgrade 5-year trade and compensa- 
tion agreements, the latter for former British property in Yugoslavia. N.Y.T., 
Dec. 27, 1949, pp. 1, 14; L.T., Dec. 28, p. 6. Summary of provisions of trade 
agreement, in force Jan. 1: L.T., Jan. 7, 1950, p. 6. Texts: G.B.T.S. Nos. 
5-6 (1950), Cmd. 7875, 7880. 


26-January 26, 1950. INDONESIAN RECOGNITION. Granted as follows: Pakistan, Dec. 
26; Philippines, Canada, Australia, South Africa, India, Cuba, U. K., Burma, 
Dee. 27; U. S., Portugal, Belgium, Switzerland, Turkey, Egypt, Norway, China, 
Dee. 28; Siam, Netherlands and Saudi Arabia [no date]; France, Dec. 30, 
Vatican, Jan. 6; Russia, Jan. 26; Ireland and Thailand [no date]. N.Y.T., Dec. 
27, 1949, p. 18; Dee. 28, p. 6; Dec. 29, p. 12; Jan. 7, 1950, p. 4; Jan. 26, p. 2; 
L.T., Dec. 28, p. 6; Dee. 31, p. 4; C..E.D., Dec. 19, 1949/Jan. 4, 1950, p. 15. 


ro 


CZECHOSLOVAKIA—SWITZERLAND. Announced signature in Berne of trade and 
claims agreements. N.Y.T., Dec. 28, 1949, p. 9. 


29 HUNGARY—SWEDEN. Sweden protested nationalization of Swedish firms in Hun- 
gary and announced suspension of their trade and payments agreement. 
C.I.E.D., Dec. 19, 1949/Jan. 4, 1950, p. 20. 


30 FRANCE—INDO-CHINA. Signed agreement establishing monarchy of Viet Nam, 
consisting of Cochin-China and protectorates of Annam and Tongking, within 
the French Union. N.Y.T., Dec. 31, 1949, pp. 1-2; L.T., Dee. 31, p. 4. 


30 GREAT BRITAIN—SWEDEN. Signed monetary agreement at London. Text: 
G.B.T.S. No. 2 (1950), Cmd. 7861. 


30 Norway—Rwussli4. Signed agreement outlining procedures for handling potential 
frontier incidents. C.J.E.D., Dec. 19, 1949/Jan. 4, 1950, pp. 18-19. 


January, 1950 
4 AFGHANISTAN 
5, 1950, p. 3. 


InpiA. Signed at Delhi 5-year treaty of friendship. L.7., Jan. 


6 ORGANIZATION OF AMERICAN STATES. Met to act on appeals of Haiti and Domini- 


can Republic. Set up fact-finding committee to investigate alleged conspiracies 
in Caribbean area. N.Y.T., Jan. 7, 1950, p. 5. 


9-14 BririsH COMMONWEALTH CONFERENCE. Met at Colombo, Ceylon, to consider 
common problems and ways to combat Communism in Asia. L.T., Jan. 10, 
1950, p. 4; Jan. 11, p. 6. Text of official statement: L.T., Jan. 16, p. 3. 
Summary of Mr. Bevin’s press conference review: L.T., Jan. 17, p. 6. 


14 (Communist)—Unirep States. U. S. ordered recall of all officials from 
Communist China. N.Y.7., Jan. 15, 1950, p. 1. Text of statement: p. 4. 
Text, with related documents: D.S.B., Jan. 23, pp. 119-123. 


), 
a. 
a- 
ria 
S. 
B., 
50, 

nt. 
pp: 
lon. 
raw 
25; 
24. 


402 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


January, 1950 

18 CHINA—UNITED States. U. S. took steps to prevent sailing of any Chinese 
vessels on which the U. S. holds defaulted mortgages. N.Y.T., Jan. 19, 1950, 
p. 3. Text of U. S. statement and note to China: D.S.B., Jan. 30, pp. 173-174. 


IRELAND—UNITED STATES. Signed treaty of friendship, commerce and naviga- 
tion. N.Y.T., Jan. 22, 1950, p. 18. Text: D.S.P.R., Jan. 21, No. 59; 81st 
Cong., 1st sess., Sen. Exec. H. 


InpIA. Rajendra Prasad was sworn in as President at the inauguration of the 
Republic of India. N.Y.T., Jan. 27, 1950, p. 7. 


KorREA—UNITED STATES. Signed at Seoul a Mutual Defense Assistance 
agreement providing for Korean Military Advisory Group of U. S. Army. 
N.Y.T., Jan. 27, 1950, p. 7; D.S.B., Feb. 6, p. 212. 


PANAMA—UNITED STATES. Signed claims convention at Panama. N.Y.T., Jan, 
27, 1950, p. 10; D.S.P.B., Jan. 26, No. 75. 


NorTH ATLANTIC MUTUAL DEFENSE ASSISTANCE. President Truman proclaimed 
in effect the North Atlantic joint defense plan. U. S. signed bilateral agree- 
ments with Belgium, Denmark, France, Italy, Luxembourg, Netherlands, Nor- 
way and U. K. Text of President Truman’s statement on signature, Executive 
Order and U. S.-U. K. agreement: N.Y.T., Jan. 28, 1950, p. 2. Texts of agree- 
ments: D.S.B., Feb. 6, pp. 200-211; Feb. 13, pp. 247-256; Feb. 20, pp. 293-295. 


DENMARK—GREA’ BRITAIN—NORWAY—SWEDEN. Signed agreement in Paris pro- 
viding for a limited financial union, known as UNISCAN. N.Y.T., Jan. 31, 
1950, p. 5; L.T., Jan. 31, p. 4. Text: G.B.M.S. No. 2 (1950), Cmd. 7884. 


30-February 1 EvRoPEAN EcONOMIC COOPERATION ORGANIZATION. Council met in 
Paris. Named Dirk U. Stikker (Netherlands) political conciliator. N.Y.T., 
Feb. 1, 1950, pp. 1, 14. Article: Z.T., Feb. 2, p. 4. 


31/February 1 INDO-CHINESE (Communist) RECOGNITION. Granted by Russia. France 
protested. Text: N.Y.T., Feb. 1, 1950, p. 1. French note returned as im- 
possible to receive. N.Y.T., Feb. 2, p. 6. 


UNITED NATIONS AND SPECIALIZED AGENCIES 
October, 1949 


31-—December 14 RHINE BOATMEN. Special Conference concerning Rhine Boatmen was 
held at Geneva, under auspices of I.L.O. German Federal Republic was rep- 
resented. N.Y.T., Nov. 1, 1949, p. 20. Adjourned Nov. 5 to Dec. 5. On 
Dec. 14 delegates from Netherlands, Germany, France, Switzerland, U. K. and 
Belgium approved agreements on social security for Rhine River boatmen and 
multilateral agreement on uniform work conditions, vacations, ete., for workers 
on all cargo vessels normally using the waterway. N.Y.T., Dec. 15, p. 1); 
U.N.P.R. ILO/306 and 318. 


November, 1949 

1-December 10 GENERAL ASSEMBLY (4th session). Adopted resolutions on economic 
development, Italian colonies, re-establishment of Interim Committee, member- 
ship applications, Communism in Asia, reparation claims of U.N., colonial 
affairs, prostitution, refugees, disarmament, South West Africa, U.N. budget 
and Jerusalem. Texts: G.A. (IV) O.R., Resolutions; U.N.Doc. A/1251. Ma- 
jor decisions of session: N.Y.T., Dec. 11, 1949, p. 26-27. Round-up: U.N.P.2. 
GA/600. Articles: U.N.B., Jan. 1, 1950, pp. 2-20, 68-76; D.S.B., Jan. 2, 
pp. 3-15. 
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November, 1949 
3 U.N.E.S.C.0.—Korea. Korean request for membership was forwarded to U.N. 
U.N.Doc. E/1558, pp. 2-3. 


3-December 17 KASHMIR COMMISSION. Announced completion of demarcation of cease- 
fire line separating Indian and Pakistani troops in Kashmir. N.Y.T., Nov. 4, 
1949, p. 7. Reported failure Dec. 12 and suggested turning task over to one 
person with broad powers. WN.Y.T., Dec. 13, p. 25. Article: U.N.B., Jan. 15, 
1950, pp. 86-90. Text of report: U.N. Docs. 8/1430 and Add. 1-3. 


6/January 9, 1950 Economic Survey MISSION FOR THE MIDDLE East. Signed Ist 
interim report at Beirut. Text: U.N.Doc. A/1106. Summary: D.S.B., Dec. 5, 
1949, pp. 847a-852a. Released Jan. 9 final report. Summary: U.N.B., Jan. 
15, 1950, p. 85. Text: U.N.Doc. A/AC.25/6 (1949.II.B.5, pts. I-II). 


21-December 7 F. A. O. Held 5th annual conference at Washington. Admitted to 
membership Indonesia, Israel, Korea, Afghanistan and Sweden. D.S.B., Dee. 
19, 1949, p. 935. Chose Italy as permanent headquarters. N.Y.T., Nov. 29, 
p. 12. Elected Pakistan, Burma, Venezuela, Belgium, Yugoslavia and U. K. to 
the Council. U.N.P.R. FAO/419. Selected 14-nation Committee on Commodity 
Problems which will route surplus goods to neediest countries. Members: 
N.Y.f., Dec. 8; p. 21. 


29 W. H. O.—WITHDRAWAL. Bulgaria announced withdrawal. N.Y.T., Dee. 8, 
1949, p. 23; U.N.P.R. H/489. 


December, 1949 

4 PANEL FOR INQUIRY AND CONCILIATION U.S. named as its members: Philip C. 
Jessup, Ralph J. Bunche, Frank P. Graham, H. Merle Cochran, Mark F. Eth- 
ridge. N.Y.T., Dec. 5, 1949, p. 3. Other members: U.N.Doc. A/1198. 


5-16 SociAL CoMMISSION. Held 5th session at Lake Success. Provisional agenda: 
U.N.Doc. E/CN.5/155. Report of the session: U.N.Doc. E/1568. Disposition 
of agenda items: U.N.Doc. E/CN.5/186. 


8-20 TRUSTEESHIP CoUNCIL. Held special session at Lake Success. U.N.B., Jan. 1, 
1950, p. 47. Voted to admit Egypt, Colombia, Ethiopia and India as non- 
voting members. N.Y.T., Dec. 10, 1949, p. 2. Israeli Government proclaimed 
Jerusalem its capital in defiance of U.N. decision to internationalize it. N.Y.T., 
Dec. 14, 1949, p. 1. Adopted resolution authorizing President to invite Israel 
to move governmental offices out of Jerusalem. Text: N.Y.T., Dec. 21, 1949, 
pp. 1, 22; U.N.Doc. T/427; U.N.B., Jan. 15, 1950, p. 105. Adopted resolution 
empowering President to prepare working paper on statute for Jerusalem in 
accordance with Assembly resolution of Dec. 9, 1949, to be submitted to 6th 
regular session of the Council. Text: p. 105. Session ended Dec. 20. D.S.B., 
Dec. 26, 1949, p. 975. Israel declined request to move from Jerusalem. Ex- 
cerpts: N.Y.T., Jan. 1, 1950, pp. 1, 9. Text: U.N.Doc. T/431. 


13/January 19, 1950. SomMALiLAND CoMMITTEE. Composed of Dominican Republic, 
France, Iraq, Philippines, U. K. and U. S., met at Lake Success and Geneva. 
Text of draft report to Trusteeship Council: U.N.Doc. T/AC.18/L.9. Text of 
trusteeship agreement as adopted: U.N.Doc. T/AC.18/L.7. 


I.B.R.D.—Loans—Loan of $12,545,000 granted to El Salvador. Text of agree- 
ment: I.B.R.D. Loan Number 22ES. 


KorEAN COMMISSION. Reconstituted by vote of General Assembly on Oct. 21, 
held 1st meeting at Seoul. N.Y¥.T7., Dec. 16, 1949, p. 13. 
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December, 1949 

15/January 12, 1950 I.C.J. (Corfu Channel). Damages awarded U. K. in amount of 
£843,947 ($2,363,051) by vote of 12-2. L.T., Dec. 16, 1949, p. 4; N.Y.T,, 
Dec. 16, p. 4. Text of judgment: I.C.J. Reports, 1949, pp. 244-265. British 
note asked how Albania proposed to pay damages. L.T., Jan. 18, 1950, p. 3. 


29-January 17, 1950 Security CounciL. Soviet delegate made formal statement re- 
garding his government’s position on status of Chinese delegate, scheduled to 
become President for January. U.N.B., Jan. 15, 1950, p. 92. At opening 
meeting Jan. 10 Russian delegate withdrew. N.Y.T., Jan. 11, p. 1. Text of 
draft resolution on exclusion: U.N.Doc. 8/1443. By vote of 6-3-2 rejected 
Soviet demand for expulsion of Chinese delegate. U.N.P.R. SC/1096. Adopted 
resolution asking Conventional Armaments Commission to make new study with 
priority given to census plan. N.Y.T., Jan. 18, p. 12. 


January, 1950 
2 U.N.—GREECE. Greek Government stated willingness to re-establish normal diplo- 
matic relations with Albania and Bulgaria. Text of note: U.N.P.R. BAL/625. 


U.N.E.S.C.0.—INDONESIA. United States of Indonesia applied for membership. 
U.N.Doc, E/1592. 


ERITREAN COMMISSION. Set up by General Assembly and composed of represen- 
tatives of Burma, Guatemala, Norway, Pakistan and South Africa, to study 
future disposition of Eritrea, met at Lake Success. Elected U Aung Khine 
(Burma) temporary chairman. U.N.P.R. ERIT/3. To proceed to Cairo and 
Asmara for future talks. N.Y.T., Jan. 11, 1950, p. 4. 


W.H.O.—CzECHOSLOVAKIA. W.H.O. ordered to withdraw. N.Y.T., Jan. 11, 1950, 
p. 8. 


15 I.R.O.—CZECHOSLOVAKIA. I.R.O. mission in Prague ordered closed. UL.T., Jan. 
11, 1950, p. 5; U.N.P.R. IRO/205. 


18-30 EcoNoMIc AND EMPLOYMENT COMMISSION. Held 5th session at Lake Success. 
N.Y.T., Jan. 19, 1950, p. 3. Agenda: U.N.Doc. E/CN.1/75/Rev. 1. Elected 
Roland Wilson (Australia) chairman. Russian, Polish, Czechoslovak and 
Ukrainian members withdrew due to seating of Chinese member. U.N.P.R. 
EC/790. Report of session: U.N.Doc. E/1600 (E/CN.1/79). Round-up: U.N. 
P.R. EC/802. 


19/February 12 ATomMic ENERGY COMMISSION. Met at Lake Success. Session ad- 
journed following withdrawal of Soviet representative because of presence of 
Chinese delegate. N.Y.T., Jan. 20, 1950, p. 1; U.N.P.R. AC/224. Report of 
meeting: U.N.Doc. A/1253. Text of Russian letter of Feb. 12: N.Y.T., Feb. 
13, p. 2. 


19-31 TRUSTEESHIP CoUNCIL. Opened 6th session Jan. 19 at Geneva. Agenda: U.N. 
Doc. T/425/Rev. 1. Annotated agenda: U.N.P.R. TR/345. Ethiopia in mes- 
sage of Jan. 4 refused to recognize Assembly decision to give Italy trusteeship 
over Somaliland. L.T., Jan. 5, 1950, p. 3. Text: U.N.Doc. T/430. Approved 
Jan, 27 agreement under which Italy will administer Somaliland. N.Y.T7., Jan. 
28, p. 5. Text: U.N.Doc. T/456. Ethiopian note of Jan. 29 protested ap- 
pointment of General Guglielmo Nasi as Governor of Somaliland, claiming 
he was listed as war criminal by Allied War Crimes Commission. Extracts: 
N.Y.T., Jan. 30, p. 7. Ethiopia gave notice Jan. 30 it considered agreement 
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January, 1950 
invalid. N.Y.7., Jan. 31, p. 12; L.T., Jan. 31, p. 3. Text: U.N.Doc. T/455. 
M. Garreau (France) made proposal for internationalization of Holy Places. 
Summary: N.Y.T., Jan. 31, p. 14. Considered unacceptable by Israel. L.T., 
Feb. 1, p. 3. Text of working paper on international régime for Jerusalem: 
U.N.Doc. T/457. 


20/February 3 U.N.—CuinA (Communist). Chinese Communist government sent two 
cablegrams to Secretary General asking when its delegation may participate in 
U.N. work and when ‘‘illegitimate’’ Nationalist mission will be expelled. 
L.T., Jan. 21, 1950, p. 6. Texts: U.N.Doc. 8/1462, pp. 2-3. 


MULTIPARTITE CONVENTIONS 
AupbIO-VisuAL Alps. Lake Success, July 15, 1949. 

Signatures: Afghanistan, Denmark, Ecuador, El Salvador, Dec. 29, 1949, N.Y.T., 
Dec. 30, 1949, p. 9; U.N.P.R. UNESCO/161; Brazil and Dominican Republic, Sept. 
15, 1949, U.N.Pub. 1949. V. 9, p. 134; Canada, U.N.P.R. UNESCO/160; Haiti, Dec. 
2, 1949, U.N.P.R. UNESCO/157; Lebanon, Dee. 30, 1949, U.N.P.R. UNESCO/162; 
Netherlands,* Dec. 30, 1949, U.N.P.R. UNESCO/163; Norway, Dec. 20, 1949, U.N. 
P.R. UNESCO/160; U. S., Sept. 13, 1949, N.¥.7., Sept. 14, p. 6; U.N.Pub. 1949. 
V. 9, p. 139. 


AVIATION CONVENTION. Chicago, Dec. 7, 1944. Ratification deposited: Lebanon, Sept. 
19, 1949. T7.1.A.R., Nov., 1949, p. 22. 


CustoMs CONVENTIONS ON TOURING, COMMERCIAL ROAD VEHICLES, AND INTERNATIONAL 

TRANSPORT OF GOODS By ROAD. Provisional Application. Geneva, June 16, 1949. 

Signatures: Belgo-Luxembourg Economie Union,* France, Italy, Netherlands,* Nor- 
way, Switzerland, U. K., U.N.Pub. 1949. V. 9, p. 118; Austria, Dec. 27, 1949, 
U.N.P.R. L/113; Czechoslovakia, Dec. 28, 1949, U.N.P.R. L/115; Denmark, Dec. 
29, 1949, U.N.P.R. L/117. 

Text: U.N.Docs. E/ECE/109; E/ECE/TRANS/162, pp. 2-8. 

In force Jan. 1, 1950. U.N.P.R. L/113. 


Economic Statistics. Protocol of Amendment. Paris, Dec. 9, 1948. Acceptance de- 
posited: Austria. Nov. 10, 1949. T7.J.A.R., Nov., 1949, p. 16. 


F.A.O. Constitution. Quebec, Oct. 16, 1945. Acceptance: Israel. Jan. 10, 1950. 
U.N.P:R. FAO/425. 


GENOCIDE. Paris, Dee. 11, 1948. 

Signatures: Belgium, Dec. 12, 1949, U.N.P.R. L/109; Burma, Dee. 30, 1949, U.N.P.R. 
L/118; Byelorussia,* Ukraine,* U.S.8.R.,* Dec. 16, 1949, U.N.P.R. L/110; Canada, 
Nov, 28, 1949, N.Y.T., Nov. 29, 1949, p. 13; Cuba and Czechoslovakia,* Dec. 28, 1949, 
U.N.P.R. L/114 and 115; Ecuador, Dee. 21, 1949, N.Y.T., Dec. 22, p. 17; U.N.P.R. 
L/111; Greece, Dec. 29, 1949, N.Y.T., Dec. 30, p. 9; U.N.P.R. L/116; India, Nov. 
29, 1949, U.N.P.R. L/106; Iran, Dec. 9, 1949, U.N.P.R. L/107; Lebanon, Dee. 30, 
1949, U.N.P.R. L/119; New Zealand, Nov. 25, 1949, U.N.P.R. L/104; Sweden, Dee. 
30, 1949, U.N.P.R. L/118. 


Ratifications: Australia, Ethiopia, Iceland, Norway, U.N.P.R. L/106; Ecuador, Dee. 
21, 1949, U.N.P.R. L/111; Guatemala, Jan. 13, 1950, N.¥.T., Jan. 14, 1950, p. 2; 
Panama, Jan. 11, 1950, U.N.P.R. L/120. 


* With reservation. 
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HaGuE CONVENTION No. X (Geneva Convention in Maritime War), Oct. 18, 1907. Re- 
vision. Geneva, August 12, 1949. Signatures: Afghanistan, Argentina, Austria, 
Belgium, Bolivia, Brazil, Canada,* Egypt, Spain, U. 8.,* Ethiopia, Finland, France, 
Hungary, Iran, Israel,* Italy, Lebanon, Luxembourg, Mexico, Netherlands,* Philip- 
pines, Poland, U. K.,* Vatican, El Salvador, Sweden, Czechoslovakia, Dec. 8, 1949, 
Evening Star (Washington), Dec. 9, 1949, p. B 10; Byelorussia, Ukraine, U.S.S.R., 
Dec. 12, 1949, N.Y.T., Dec. 13, p. 11. 


I.L.0. Constitution, Instrument for Amendment of. Montreal, Oct. 9, 1946. Ratification 
deposited: Chile. Nov. 3, 1949. T7.J.A.R., Nov., 1949, p. 20. 


METEOROLOGICAL ORGANIZATION. Washington, Oct. 11, 1947. Ratification: France. 
Dec. 5, 1949. U.N.P.R. SA/59. 


Most-FAvorED-NATION TREATMENT (Germany). Memorandum. Annecy, August 13, 
1949. 

Signatures: Belgium, Brazil, Canada, Aug. 13, 1949; Denmark, Nov. 8, 1949; Domini- 
ean Republic, Oct. 5, 1949; France, India, Aug. 13, 1949; Netherlands, Oct. 10, 
1949; Norway, Aug. 13, 1949; Syria, Sept. 24, 1949; U. K. and U. S., Aug. 13, 
1949. 

Text: G.B.T.S. No. 7 (1950), Cmd. 7876. 


NARCOTICS (Synthetic). Protocol. Paris, Nov. 19, 1948. 
Application to: Laos (by France). T.1.A.R., Dec., 1949, p. 14. 
Signature: Yemen, Dec. 12, 1949. 

In force Dec. 1, 1949. U.N.P.R. L/108. 


OBSCENE PUBLICATIONS. Paris, May 4, 1910. Protocol of Amendment. Lake Success, 
May 4, 1949. Signatures: Australia, Dec. 8, 1949; India, Dec. 28, 1949, T.I.A.2., 
Dec., 1949, p. 12; Denmark,* Nov. 21, 1949, T.I.A.R., Nov., 1949, p. 18. 


PRISONERS OF WAR. Geneva, August 12, 1949. Signatures: Afghanistan, Argentina, 
Austria, Belgium, Bolivia, Brazil, Canada,* Ceylon, Egypt, Spain, U. 8.,* Ethiopia, 
Finland, France, Hungary, Iran, Israel,* Italy, Lebanon, Luxembourg, Mexico, 
Netherlands,* Philippines, Poland, U. K.,* Vatican, El Salvador, Sweden, Czecho- 
slovakia, Dec. 8, 1949, Evening Star (Washington), Dec. 9, 1949, p. B 10; Byelo- 
russia, Ukraine, U.S.S.R., Dec. 12, 1949, N.¥.T., Dec. 13, p. 11. 


PRIVILEGES AND IMMUNITIES, COUNCIL OF EvROPE. Paris, Sept. 2, 1949. 
Signatures: Belgium, Denmark, France, Greece, Ireland, Italy, Luxembourg, Nether 
lands, Norway, Sweden, Turkey, U. K. 
Text: G.B.M.S. No. 17 (1949), Cmd. 7780. 


PRIVILEGES AND IMMUNITIES, UNITED NATIONS. London, Feb. 13, 1946. Accessions de- 
posited: Bolivia, Dec. 23, 1949; Brazil, Dec. 15, 1949, T.I.A.R., Dec., 1949, p. 14. 


PROTECTION OF CIVILIANS IN TIME OF War. Geneva, August 12, 1949. Signatures: 
Afghanistan, Argentina, Austria, Belgium, Bolivia, Brazil, Canada,* Egypt, Spain, 
U. S.,* Ethiopia, Finland, France, Hungary, Iran, Israe!,* Italy, Lebanon, Luxem- 
bourg, Mexico, Netherlands,* Philippines, Poland, U. K.,* Vatican, El Salvador, 
Sweden, Czechoslovakia, Dec. 8, 1949, Evening Star (Washington), Dee. 9, 1949, 
p- B 10; Byelorussia, Ukraine, U.S.S.R., Dec. 12, 1949, N.Y.T., Dee. 13, p. 11. 


RED Cross. Geneva, August 12, 1949. Signatures: Afghanistan, Argentina, Austria, 
Belgium, Bolivia, Brazil, Canada,* Ceylon, Egypt, Spain, U. S.* Ethiopia, Finland, 
France, Hungary, Iran, Israel,* Italy, Lebanon, Luxembourg, Mexico, Netherlands,* 


* With reservation. 
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Philippines, Poland, U. K.,* Vatican, El Salvador, Sweden, Czechoslovakia, Dec. 8, 
1949, Evening Star (Washington), Dec. 9, 1949, p. B 10; Byelorussia, Ukraine, 
U.8S.S.R., Dec. 12, 1949, N.Y.T., Dec. 13, p. 11. 


RicE CoMMISSION. Constitution. Baguio, March 13, 1948. 

Acceptances deposited: Burma, Nov. 29, 1948; Ceylon, Sept. 27, 1948; Cuba, Jan. 10, 
1949; Ecuador, Sept. 7, 1948; Egypt, Nov. 29, 1948; France, Aug. 10, 1948; India, 
Oct. 12, 1948; Italy, Oct. 6, 1948; Mexico, Dec. 17, 1948; Netherlands, Nov. 12, 
1948; Pakistan, Oct. 5, 1948; Philippines, Jan. 4, 1949; Siam, Nov. 1, 1948; U. K., 
Feb. 28, 1949; U. S., Feb. 28, 1949. 

Text: T.1.A.S. 1938. 

In force Jan. 4, 1949. 


RoaD SIGNS AND SIGNALS. Protocol. Geneva, Sept. 19, 1949. Signatures: Austria,* 
Belgium, Denmark, Egypt, France, Israel, Italy, Lebanon,* Luxembourg, Nether- 
lands, Norway,* Sweden,* Switzerland, Yugoslavia, U.N.Pub. 1949. V. 9, pp. 136- 
137; Czechoslovakia, Dec. 28, 1949, U.N.P.R. L/115 and 117; India, Dec. 29, 1949, 
N.Y.T., Dee. 30, 1949, p. 9. 


RoaD TRAFFIC. Geneva, Sept. 19, 1949. Signature: Czechoslovakia, Dec. 28, 1949. 
U.N.P.R. L/115. 

Protocol of Accession of Occupied Countries. Geneva, Sept. 19, 1949. Signatures: 
Belgium, Denmark, Dominican Republic, Egypt, France, India, Italy, Lebanon,* 
Luxembourg, Netherlands, Norway, Philippines, Sweden, Switzerland, South Africa, 
U. K. and U. S., U.N.Pub. 1949. V. 9, p. 135. 


SocIAL AND MEDICAL ASSISTANCE. Paris, Nov. 7, 1949. Signatures: France, Belgium, 
Netherlands, U. K., Luxembourg., L.T., Nov. 8, 1949, p. 3. 


SociaL SEcuRITY. Paris, Nov. 7, 1949. Signatures: Belgium, France, Luxembourg, 
Netherlands, U. K., L.T., Nov. 8, 1949, p. 3. 


TRADE AND TARIFFS. Protocol of Modification (1st). Annecy, August 13, 1949. Sig- 
natures: Czechoslovakia, Dec. 8, 1949, U.N.P.R., ITO/191; Pakistan, Dec. 21, 1949, 
U.N.P.R. ITO/192. 

Protocol of Rectifications (3d). Annecy, August 13, 1949. Signatures: Czechoslo- 
vakia, Dec. 8, 1949, U.N.P.R. ITO/191; Pakistan, Dec. 21, 1949, U.N.P.R. ITO/192. 

Protocol of Terms of Accession. Lake Success, Oct. 10, 1949. Signatures: Belgium 
and Norway, Nov. 25, 1949, N.Y.T., Nov. 26, 1949, p. 4; Brazil, Chile, China, Czecho- 
slovakia, Nov. 30, 1949, N.Y.T., Dec. 1, p. 20; Burma, Nov. 1, 1949, U.N.P.R. 
ITO/184; Ceylon, India, South Africa, Nov. 29, 1949, N.¥.T., Nov. 30, p. 15; 
Liberia, Nov. 28, 1949, N.Y.T., Nov. 29, p. 5; Luxembourg, Nov. 18, 1949, U.N.P.R. 
ITO/186; New Zealand, Nov. 30, 1949, U.N.P.R. ITO/190; Syria, Nov. 16, 1949, 
N.Y Nov. 17, 


W.H.O. Constitution. New York, July 22, 1946. 
Signatures: Ceylon, Nov. 14, 1949, 7.J.A.R., Dec., 1949, p. 16; Peru, Nov. 15, 1949, 
N.Y.T., Nov. 16, p. 12; T.1.4.B., Nov., p. 16. 
Ratifications deposited: Bolivia, Dec. 23, 1949, U.N.P.R. SA/59 and L/112; Peru, 
Nov. 15, 1949, U.N.P.R. H/481. 


Waite SLAvE TRADE. Paris, May 18, 1904, and May 4, 1910. Protocol of Amendment. 
Lake Success, May 4, 1949. Signatures: Australia, Dec. 8, 1949; India and Iran,* 
Dec. 28, 1949, T.I.A.R., Dec., 1949, p. 12. 


DorotHy R. Dart 
* With reservation. 
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{ With the assistance of Miss Tommy F. Angell and Mr. Richard P. Bray, made possible 
by the W. W. Cook Legal Research Endowment of the University of Michigan 
Law School. | 


Territory—leased bases held ‘‘foreign country’’ 
UNITED STATEs v. SPELAR. 338 U.S. 217. 
United States Supreme Court, Nov. 7, 1949. Reed, J. 


Reversing the decision of the Court of Appeal, 171 F. (2d) 208, this 
JOURNAL, Vol. 43 (1949), p. 374, the Supreme Court held that the United 
States air base in Newfoundland acquired under the Executive Agreement 
and Lease of March 27, 1941, from Great Britain, was a ‘‘foreign coun- 
try’’ within the provisions of the Federal Tort Claims Act excluding re- 
covery thereunder for claims ‘‘arising in a foreign country.’’ The Court 
of Appeal had relied on the decision in Vermilya-Brown Co., Inc. v. Connell, 
335 U. 8. 377, this JourNAL, Vol. 43 (1949), p. 172, holding such bases 
‘*possessions’’ of the United States to which the Fair Labor Standards Act 
applied. Justice Reed said: 


We know of no more accurate phrase in common English usage than 
‘foreign country’’ to denote territory subject to the sovereignty of 
another nation. By the exclusion of ‘‘claims arising in a foreign 
country,’’ the coverage of the Federal Tort Claims Act was geared to 
the sovereignty of the United States. We repeat what was said in 
Vermilya-Brown ... ‘‘The arrangements under which the leased 
bases were acquired from Great Britain did not and were not intended 
to transfer sovereignty over the leased areas from Great Britain to the 
United States.”’ Harmon Field, where this claim ‘‘arose,’’ remained 
subject to the sovereignty of Great Britain and lay within a ‘‘foreign 
country.’’ The claim must be barred. 


Discussing the legislative history of the statute, the Court held that it sus- 
tained the conclusion that: 


though Congress was ready to lay aside a great portion of the sover- 
eign’s ancient and unquestioned immunity from suit, it was unwilling 
to subject the United States to liabilities depending upon the laws 
of a foreign power. The legislative will must be respected. The 
present suit, premised entirely upon Newfoundland’s law, may not be 
asserted against the United States in contravention of that will. 


Though the majority opinion distinguished the Vermilya-Brown case 
408 
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because ‘‘the statutory language and the legislative record’’ differed in the 
two Acts, Frankfurter and Jackson, JJ., concurred in the present result, 
but thought the Vermilya-Brown decision incorrect. 


Expatriation—foreign naturalization and oath of allegiance—residence 
abroad 

SAVORGNAN v. UnitTeD States. 338 U.S. 491. 

United States Supreme Court, Jan. 9, 1950. Burton, J. 


Affirming the decision of the Court of Appeals, 171 F. (2nd) 155, this 
JOURNAL, Vol. 43 (1949), p. 375, the Court held (Frankfurter and Black, 
JJ., dissenting) that American citizenship was lost by a native-born woman 
who in the United States applied for Italian citizenship in order to marry 
an Italian foreign service officer, signed in Chicago a document in Italian 
swearing allegiance to Italy, and went with her husband to Italy in 1941 
when Italian representatives were ordered to leave this country. After her 
return to the United States in 1945, the District Court held that she was 
not expatriated since she did not intend to give up American citizenship 
or to establish a permanent residence abroad. 

The Court held that whether or not she lost American citizenship by the 
oath and the obtaining of Italian citizenship while still in this country, 
her expatriation certainly resulted when, after performing such acts, she 
took up residence abroad. The Court said, in part: 


Traditionally the United States has supported the right of expa- 
triation as a natural and inherent right of all people. 


the acts upon which the statutes [8 U. S. Code, §§ 801(a) and 803(a) ] 
expressly condition the consent of our Government to the expatriation 
of its citizens are stated objectively. There is no suggestion in the 
statutory language that the effect of the specified overt acts, when 
voluntarily done, is conditioned upon the undisclosed intent of the 
person doing them. 

The United States has long recognized the general undesirability of 
dual allegiances. . . . Temporary or limited duality of citizenship has 
arisen inevitably from differences in the laws of the respective nations 
as to when naturalization and expatriation shall become effective. 
There is nothing, however, in the Act of 1907 [384 Stat. 1228] that 
implies a congressional intent that, after an American citizen has 
performed an overt act which spells expatriation under the wording 
of the statute, he, nevertheless, can preserve for himself a duality of 
citizenship by showing his intent or understanding to have been con- 
trary to the usual legal consequences of such an act. 


As to the oath and application for Italian citizenship which were in 
Italian, a language she did not read at the time she signed them, the Court 
said that her fiancé was with her and could translate and explain them to 
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her, that she knew of their importance, and was ‘‘as responsible for under- 
standing them as if they had been in English.’’ In reply to her conten- 
tion that she did not lose her citizenship because ‘‘residence’’ abroad was 
a prerequisite to expatriation and she had not intended to make her domi- 
cile or permanent residence outside the United States, the Court answered 
that: 


The test of such ‘‘residence’’ is whether . . . she did, in fact, have a 


‘principal dwelling place’’ or ‘‘place of general abode”’ abroad. . . . 
Whatever may have been her reasons, wishes or intent, her principal 
dwelling place was in fact with her husband in Rome where he was 
serving in his Foreign Ministry. Her intent as to her ‘‘domicile’’ or as 
to her ‘‘permanent residence,’’ as distinguished from her actual “‘resi- 
dence,’’ ‘‘principal dwelling place,’’ and ‘‘place of abode,’’ is not 
material. She expatriated herself under the laws of the United States 
by her naturalization as an Italian citizen followed by her residence 
abroad. 


Aliens—exclusion without hearing—‘war bride’’ of American soldier 
UNITED STATES EX REL. KNAUFF Vv. SHAUGHNESSY. 338 U.S. 537. 
United States Supreme Court, Jan. 16, 1950. Minton, J. 


The Court rejected (Frankfurter, J., dissenting, and Clark and Douglas, 
JJ., taking no part) an application for habeas corpus to prevent the ex- 
clusion, without any hearing of the charges against her, of a ‘‘war bride” 
of an honorably discharged American citizen soldier. She was a German 
woman who had lived in England throughout the war as a refugee, serving 
with the Royal Air Force until May 30, 1946, when she became a civilian 
employee of the United States War Department in Germany, in which 
capacity she received an ‘‘excellent’’ rating. Some months after marrying an 
American citizen then employed by the Army in Frankfurt, when she sought 
admission to the United States under the War Brides Act of 1945, 8 U.S. 
Code §§ 232 et. seq., she was excluded without hearing on the ground that 
her admission would be prejudicial to the interests of the United States, 
the Attorney General’s order of exclusion being based on the Act of June 
21, 1941, providing that, during national emergency or while the United 
States was at war, the President might impose additional restrictions on the 
entry or departure of aliens. 

Upholding this plenary power to exclude without hearing and despite the 
sweeping terms of the War Brides Act, the Court said in part: 


Admission of aliens to the United States is a privilege granted by the 
sovereign United States Government. Such privilege is granted to an 
alien only upon such terms as the United States shall prescribe. . . . 

... The exclusion of aliens is a fundamental act of sovereignty. 
The right to do so stems not alone from legislative power but is 1n- 
herent in the executive power to control the foreign affairs of the na- 
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tion. . . . When Congress prescribes a procedure concerning the ad- 
missibility of aliens, it is not dealing alone with a legislative power. 
It is implementing an inherent executive power. 

. . . Whatever the rule may be concerning deportation .. . it is not 
within the province of any court, unless expressly authorized by law, 
to review the determination of the political branch of the Government 
to exclude a given alien. . . . Normally, Congress supplies the condi- 
tions of the privilege of entry into the United States. But because 
the power of exclusion of aliens is also inherent in the executive de- 
partment of the sovereign, Congress may in broad terms authorize the 
executive to exercise the power, ¢.g., as was done here, for the best 
interests of the country during a time of national emergency. 

Whatever the procedure authorized by Congress is, it is due process 
as far as an alien denied entry is concerned. . . 

. . . The national emergency has never been terminated. Indeed, a 
state of war still exists. . . . Thus the authority upon which the At- 
torney General acted remains in force. 

The War Brides Act does not relieve petitioner of her alien status. 
.. . The Act relieved her of certain physical, mental, and documen- 
tary requirements and of the quota provisions of the immigration laws. 
But she must, as the Act requires, still be ‘‘otherwise admissible under 
the immigration laws.’’ . . 

There is nothing in the War Brides Act or its legislative history to 
indicate that it was the purpose of Congress ... to relax the se- 
curity provisions of the immigration laws. ... As all other aliens, 
petitioner had to stand the test of security. This she failed to meet. 


Aliens—deportation for offenses committed while citizens 

U. S. Ex REL. EICHENLAUB v. SHAUGHNESSY; U. S. EX REL. WILLUMEIT 
v. SHAUGHNESSY. 338 U.S. 521. 

United States Supreme Court, Jan. 16, 1950. Burton, J. 


In these cases the Court held that the Act of May 10, 1920, 41 Stat. 593, 
8 U. S. Code § 157, authorized the deportation of persons who had been 
naturalized as American citizens, were convicted while citizens of con- 
spiracy to violate the Espionage Act (40 Stat. 217), thereafter suffered 
cancellation of naturalization, and were found after hearings to be unde- 
sirable residents. The language of the statute provided for deportation 
of ‘‘aliens’’ convicted of violation or conspiracy to violate certain statutes, 
including the Espionage Act, who were found by the Attorney General, 
after hearing, to be undesirable residents. The Court held that the statu- 
tory words ‘‘do not limit its scope to aliens who never have been natura- 
lized.’’ It was held unnecessary to determine whether the subsequent 
cancellation of naturalization rendered the persons ‘‘ at the time 
of their conviction, as the Government claimed. 

Frankfurter, Black, and Jackson, JJ., dissented, and Clark and Douglas, 
JJ., took no part in the decision. 
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Aliens—deportation—crimes involving moral turpitude prior to 
““entry”’ 

ScHoeps v. CARMICHAEL. 177 F. (2nd) 391. 

U.S. Ct. App., Ninth Circuit, Sept. 23, 1949. Bone, Ct. J. 


Habeas corpus was unsuccessfully sought to prevent deportation of an 
alien resident since 1911, who was arrested in 1943 in California for sexual 
perversion and admitted having committed similar acts in New York 
around 1923. He also admitted having voluntarily left the country in 
1939 for a visit to Mexico, returning the same day. His deportation was 
ordered under 8 U.S.C.A. § 155 (a) providing for deportation of ‘‘any 
alien who was convicted, or who admits the commission, prior to entry, of a 
felony or other crime . . . involving moral turpitude.’’ His brief trip to 
Mexico was held to constitute an ‘‘entry’’ within the statute, since his 
departure was voluntary and he knew his destination was foreign, while 
it made no difference that the crime was committed in the United States 
so long as it was ‘‘prior to entry,’’ the statutory purpose being to rid the 
country of undesirable aliens. 


Treaties—interpretation—international aviation—Warsaw Convention 
AMERICAN AIRLINES, INc., v. ULEN, ApMx. 1949 U.S. Av. Rep. 338. 
U.S. Ct. App., District of Columbia, Sept. 26, 1949. Clark, J. 


The court affirmed a judgment of the District Court, 1948 U. S. Av. Rep. 
161, based on a jury verdict, for $25,000 in favor of a passenger against an 
airline for injuries sustained when the plane crashed into a mountain in 
Virginia at an elevation of 3910 feet, and it was shown that the flight plan 
ealled for flying at 4000 feet altitude on a course within less than two 
miles from this mountain whose summit was 4080 feet high. The relevant 
Civil Aeronautics Board regulation required such planes to fly not ‘‘less 
than 1000 feet above the obstacle located within a horizontal distance of 5 
miles from the center of the course intended to be flown.’’ Defendant’s 
contention that the Warsaw Convention, 49 Stat. 3000, applied, and limited 
recovery to $8,291.87, was rejected on the ground that under Art. 25(1) the 
carrier was not entitled to the benefit of the Convention limitations ‘‘if 
the damage is caused by his wilful misconduct or by such default on his 
part as, in accordance with the law of the court to which the case is sub- 
mitted, is considered to be equivalent to wilful misconduct.’’ 

The language of the Convention was French, and the original term 
translated as ‘‘wilful misconduct’’ was dol. The court rejected defend- 
ant’s contention that dol was improperly translated, and really meant 
‘‘fraud’”’ or ‘‘deceit,’’ thus requiring something like malicious or criminal 
intent. Looking to the records of the Conference which formulated the 
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Warsaw Convention, the court found disagreement as to the terms which 
would express the idea in various languages, but that one English dele- 
gate had suggested that ‘‘wilful misconduct’’ covered the idea, including 
‘‘not only the acts accomplished deliberately, but also acts of insouciance, 
without concern for the consequences.’’ The court approved the charge 
to the jury, that mere violation of the safety regulations would not 
necessarily be wilful misconduct, but that intentional violation with knowl- 
edge that violation was likely to cause injury to a passenger, or if done 
with wanton and reckless disregard of the consequences, would be wilful 
misconduct. 


Kraus v. KONINKLIJKI LucHTVAART MaatscHappls, N.V. 2 C. C. H. 
Av. Rep. 15017. 
N. Y. Sup. Ct., Spec. Term N. Y. County, Oct. 4, 1949. Hecht, J. 


Plaintiff sued to recover $3,650 as the value of a rare book shipped in 
international transportation over defendant’s line, but was awarded only 
the equivalent of 250 franes, as the package weighed two pounds and the 
Warsaw Convention provided that the carrier’s liability should be limited 
to 250 frances per kilogram unless consignor made a special declaration of 
value and paid a supplementary sum. The court held that the waybill 
conformed to the requirements of the Warsaw Convention that it indicate 
the ‘‘agreed stopping places,’’ since the waybill stated ‘‘See lists of sched- 
uled stops in the timetables of the carriers concerned, which lists . . . are 
made part hereof.’’ 


War—enemy property controls—American citizen of dual nationality 
—residence 

McGraTuH v. ZANDER. 177 F. (2d) 649. 

U.S. Ct. App., District of Columbia, Oct. 10, 1949. Proctor, Ct. J. 


Affirming the decision of the District Court, 80 F. Supp. 453, this Jour- 
NAL, Vol. 43 (1949), p. 184, the court held that a native-born American 
citizen, who married a German citizen and remained in Germany during 
World War II, was entitled to a return of property seized by the Alien 
Property Custodian, even though she acquired German nationality under 
German law, since at the time of her marriage she had expressed the in- 
tention of maintaining domicile in the United States and had in fact re- 
turned. The court said she was not ‘‘resident’’ in Germany and for that 
reason not an ‘‘enemy’’ within Section 9(a) of the Trading with the 
Enemy Act; that the word ‘‘resident’’ is ‘‘rather indicative of a settled 
and permanent place of abode, volitionally acquired and voluntarily as- 
sumed. It is a habitation having domiciliary properties.’’ 
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Naturalization—‘‘ good moral character’’ 
Scumipt v. UNITED States. 177 F. (2d) 450. 
U.S. Ct. App., Second Cireuit, Oct. 24, 1949. L. Hand, C. J. 


Petitioner for naturalization had resided in the United States since 1939, 
was a teacher, and was in every way qualified for naturalization except that 
he had admitted occasional meretricious relationships with unmarried 
women. Reversing an order which had denied naturalization for lack of 
good moral character, the court said: 


We have answered in the negative the question whether an unmarried 
man must live completely celibate, or forfeit his claim to a ‘‘good moral 
character’’; but, as we have said, those were cases of continuous, 
though adulterous, union. We have now to say whether it makes a 
critical difference that the alien’s lapses are casual, coneupiscent and 
promiscuous, but not adulterous. We do not believe that discussion 
will make our conclusion more persuasive; but, so far as we can divine 
anything so tenebrous and impalpable as the common conscience, these 
added features do not make a eritical difference. 


Aliens—right to sue despite pending deportation 
ROBERTO ET AL. Vv. HARTFORD FirE Ins. Co. 177 F. (2d) 811. 
U.S. Ct. App., Seventh Circuit, Oct. 27, 1949. Duffy, Ct. J. 


In 1934 plaintiff took out a fire insurance policy, upon which he now 
sues for a 1936 fire loss. At the time of the policy he was a naturalized 
citizen who was awaiting deportation under a conviction of perjury for 
statements made in his application for citizenship, his naturalization ap- 
parently having been canceled. Defendant company refused to pay on 
the ground that plaintiff was illegally in the country at the time when the 
policy was taken out, citing Coules v. Pharris, 212 Wisc. 558, 250 N. W. 404 
(1933), which case denied recovery of wages because plaintiff was an alien 
illegally in the country. Disapproving of that case but distinguishing it 
on the facts, the court affirmed a judgment for plaintiff on the ground that 
until deportation plaintiff was a resident alien legally in the country and 
entitled to enforce contracts, sue, ete., under 8 U. S. C. A. § 41; and that 
after deportation he was at least as well off as any other alien, being en- 
titled to bring suit as a non-resident alien. 


1In Petition of Gani, 86 F. Supp. 683 (W. D. La., Aug. 24, 1949), Porterie, D. J., ad- 
mitted to naturalization a saloon-keeper who had lived in the country since 1903 and had 
a good reputation, despite the fact that during prohibition he had been convicted by 
both State and Federal courts of two violations of the Prohibition Acts, and in 1942 
had been fined ten dollars for selling liquor on Sunday. The court found petitioner to 
be of ‘good moral character,’’ quoting with approval the language of In re Hopp, 179 
Fed. 561, 562 (E. D. Wisc. 1910), granting naturalization despite violation of the Sun- 
day closing laws in Milwaukee, that ‘‘it would not ... be a fair construction of the 
act of Congress to require the applicant to rise above his environment and show by his 
behavior that his moral character was above the level of the average citizen.’’ 
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Jurisdiction over territorial waters—Seamen’s Act applied to foreign 
vessels 

Heros v. Cockinos. 177 F. (2d) 570. 

U.S. Ct. App., Fourth Circuit, Nov. 7, 1949. Parker, C. J. 


Libellant Greek seamen hired in United States ports for service on a 
Greek vessel sued for wages under 46 U. S. C. A. § 599, which forbids ad- 
vances to seamen on unearned wages and disallows credits against wages for 
such advances. Here advances had been made to libellants at the time of 
employment, and deductions made at the end of the voyage, which occurred 
in Spain. The District Court held that it lacked jurisdiction since the dis- 
charge was abroad. On appeal, the court said: 


we think it clear that the court had jurisdiction, even though the final 
voyage of the seamen .. . did not end in the United States. There 
was a deduction of advances in the United States in violation of our 
statute, there were settlements made while the vessel was in the terri- 
torial waters of the United States, in which these illegal advances were 
deducted in violation of the same statute; and, finally, the vessel was 
in waters of the United States at the time suit was instituted. .. . The 
courts of the United States may not decline the adjudication of a con- 
troversy in which the enforcement of our own laws is involved. Pat- 
terson v. Bark Eudora, 190 U.S. 169, 178. 


As for the appellees’ reliance on the Consular Convention of 1902 with 
Greece, 33 Stat. 2122, the court said that this convention 


was abrogated in 1916 in so far as it was in conflict with the provisions 
of the Seamen’s Act of 1915, 38 Stat. 1164, and, at all events is super- 
seded by the provisions of that act to the extent of the inconsistency. 


War—shipping priority warrants—effect on shipping contracts of ally 
government 

L. N. Jackson & Co. v. RoyAL NORWEGIAN GOVERNMENT. 177 F. (2d) 
694. 

U.S. Ct. App., Second Cireuit, Nov. 10, 1949. Clark, Ct. J. 


Plaintiff American company brought action for breach of contract for 
the carriage of goods by sea, entered into Nov. 7, 1941, with the Director of 
Shipping of the Norwegian Government, which had requisitioned and was 
operating the Norwegian ship in question. Defendant had previously filed 
application with the United States Maritime Commission to submit its 
ships to the Ship Warrant system of control authorized by Presidential 
Order of Aug. 26, 1941 (Ex. Order 8871). Shortly after the attack on 
Pearl Harbor, the contract with plaintiff was broken pursuant to an order 
from the Maritime Commission. Reversing a judgment for plaintiff, the 
court held (L. Hand, C. J., dissenting) that the contract was discharged by 
the order of the United States Government. Although the opinion turned 
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chiefly upon impossibility of performance as an excuse, the court said 
with regard to the relation of the Norwegian Government vessels to the 
United States Government: 


Finally the assertion that defendant, as a sovereign power, was not 
bound to obey the commands of an ally overlooks the realities of de- 
fendant’s position, as well as the terms of its own commitment. This 
was a year and a half after the German invasion of Norway. De- 
fendant was then a government in exile. Neither then nor later did 
it give sign of lack of loyalty to the allied cause; and it was one of the 
twenty-six countries which on January 2, 1942, subscribed to the 
‘*Declaration by the United Nations,’’ as a pledge to pursue a common 
purpose against a common foe and to cooperate with each other in 
their common struggle. It was not likely, therefore, that it would 
join with the three countries of known Fascist sympathies—Argentina, 
Portugal, Spain—against the vast body of the world’s neutral mer- 
chant marine, in refusing to accept the Ship Warrants system. Had 
it done so, the President’s power to requisition foreign merchant ves- 
sels in American waters had already been granted by the Act of June 
6, 1941, ec. 174, 55 Stat. 242 . . . and was available for as effective use 
here as was its operation against, for example, the Danish vessels. 


Naturalization—re-acquisition of citizenship lost 
PETITION oF D1 Ior1o. 86 F. Supp. 479. 
U.S. Dist. Ct., Mass., Sept. 26, 1949. MeCarthy, D. J. 


Petitioner was born in Italy of a naturalized American citizen father 
who, after petitioner’s birth, lost American citizenship and re-acquired 
Italian nationality. Petitioner had both Italian and American citizenship 
until he lost the latter under Sec. 401 (c) of the Nationality Act of 1940 by 
voluntarily serving in the Italian Army. He entered the United States on 
a visitor’s visa in 1948 and sought to recover his citizenship under See. 317 
(a, ec) of the Act, which provides that one who lost citizenship by entering 
a foreign army may, if abroad, enter the United States as a non-quota 
immigrant for the purpose of recovering citizenship, upon compliance with 
the Immigration Acts of 1917 and 1924. The court denied naturalization 
on the ground that there was no legal entry for permanent residence, 
since petitioner had not entered the country as a non-quota immigrant; 
the statute was to be narrowly construed. 


Expatriation—service in foreign army under duress 
Yosuiro Surpata v. ACHESON. 86 F. Supp. 1. 
U.S. Dist. Ct., 8. D. Calif., Sept. 30,1949. Metzger, C. J. 


The court ordered the cancellation of a certificate of loss of United States 
nationality which had been issued on the basis of plaintiff’s service in the 
armed forces of Japan during the war, on the ground that such service 
had been involuntary and under duress. At the time of receiving his 
notice to report to the military authorities and at all times thereafter, the 
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court found, ‘‘plaintiff believed that he was subject to the conscription 
laws of Japan and to all orders, notices, rules and regulations promulgated 
thereunder, and further believed that he would be lable to criminal 
penalties including imprisonment for failure to comply therewith.’’ 

The court further noted that three days after the plaintiff completed his 
training and reported to a regiment in North China, Japan surrendered 
and the war ended. ‘‘Plaintiff participated in no military action of any 
kind and his military service consisted solely of military training.’’ 


International aviation—constitutionality of issuance of permits to 
foreign carriers 

COLONIAL AIRLINES, INc., v. ADAMS, ET AL. 2 C. C. H. Av. Rep. 15055. 

U.S. Dist. Ct., District of Columbia, Nov. 16, 1949. 


Plaintiffs unsuccessfully challenged the constitutionality of such parts of 
Sections 402 (b) and 801 of the Civil Aeronauties Act of 1938 (49 
U.S. C. A. §§ 482, 681) as relate to permits to foreign air carriers. Acting 
pursuant to this statute, an international executive agreement had been 
concluded with Canada,’ as a consequence of which the Civil Aeronauties 
Board issued a permit to a Canadian line to fly between Montreal and New 
York. The three-judge court held, Goldsborough, D. J., dissenting, that 
under United States v. Curtiss-Wright Corp., 299 U. S. 304 (1936), this 
JOURNAL, Vol. 31 (19387), p. 334, and Chicago & Southern Air Lines v. 
Waterman S.S. Corp., 333 U. S. 104 (1948), this Journau, Vol. 42 (1948), 


p. 709, the delegation of powers to the President and Board with respect 
to foreign air commerce was constitutional. 

[Plaintiffs dropped their appeal to the Supreme Court, stating that 
under present international conditions they did not wish to question the 
right to make executive agreements. New York Times, Feb. 6, 1950, p. 41, 
col. 1.] 


Naturalization—‘‘attached to principles of Constitution’’—military 
service 

PETITION OF ScaRPA. 87 F. Supp. 366. 

U.S. Dist. Ct., E. D. N. Y., Dee. 13, 1949. Galston, D. J. 


Naturalization was granted to an Italian who had come to this country in 
1930, married an American wife in 1936, was excused from military service 
in June, 1943, as an enemy alien, petitioned for naturalization in 1948, and 
stated in his naturalization examination: 

I would be willing to fight any country except Italy without being a 


citizen of the United States ... if I were an American citizen, I 
should fight even Italy because that would be my duty. 


1Canada-U. S. Air Transport Service Agreement, Ottawa, June 4, 1949. Department 
of State, Treaties and Other International Acts Series, No. 1934 (Publication 3567). 
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Naturalization—conscientious objector to service aiding military effort 

COHNSTAEDT v. DEPARTMENT OF JuUsTICE. 167 Kans. 451; 207 Pae. 
(2d) 425. 

Supreme Court of Kansas, June 11, 1949. Thiele, J. 


Petitioner appealed from a judgment denying him naturalization, rely 
ing on the doctrine of Girouard v. United States, 328 U.S. 61 (1946), that 
an alien who is willing to take the oath of allegiance and to serve in the 
army as a noncombatant, but who because of religious seruples is unwilling 
to bear arms in defense of this country, may be admitted to citizenship. 


On cross-examination . . . petitioner stated he believed the existence 
of armed services was not necessary in a Christian nation, and that 
he was willing to have repealed all laws providing for armed services; 
that he was not an ordained minister but was a member of the Society 
of Friends; that he was willing to perform any duty which the gov- 
ernment required which did not conflict with his religious beliefs, but 
that he could not contribute anything to be used solely and directly 
in furtherance of armed conflict; that he was opposed to sending 
arms and ammunition to our allies in the recent war; that he was not 
willing to work in a munitions factory in time of war and assist in 
manufacture of munitions for the purpose of destroying enemy forces 
whose aim would be to destroy the armed forces of the United States; 
that in event of war, if it should be permissible for civilians to remove 
the wounded from a battlefield he would do so, but he would not de- 
liver ammunition to men at the front who were engaged in combat 
duty. Other evidence need not be noted. 

We think the above makes it clear that petitioner is not willing to 
serve in the army as a non-combatant, and that he is not entitled to be 
admitted to citizenship; that the trial court did not err in so eonclud- 
ing, and that its judgment should be and is affirmed. 


U. N. representatives—diplomatic immunities and traffic offenses 
City oF NEW ROCHELLE v. PAGE-SHARP. 91N. Y.S. (2d) 290. 
New York, City Ct. of New Rochelle, Aug. 29, 1949. F asso, J. 


The third secretary of the Australian Mission to the United Nations was 
issued a summons for speeding, and through the United States Mission to 
the United Nations requested immunity. The court admitted that in a 
proper case defendant ‘‘without question’’ would be entitled to ‘‘diplo- 
matic privileges and immunities accorded by law to diplomatic representa- 
tives of foreign nations to the United States of America,’’ being listed ‘‘in 
a booklet issued by the United States Mission to the United Nations... 
as a member of the Australian delegation entitled to diplomatic courtesy.” 
The court held that defendant was, if entitled to immunity, free to refuse 
to appear in response to the summons. Referring to Sec. 15 of the Head- 
quarters Agreement, this JouRNAL, Supp., Vol. 43 (1949), p. 8, at p. 13, the 
court said: 
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The defendent must be accorded, because of this section, the same privi- 
leges and immunities that a diplomatic envoy of the United States 
would receive in Australia. . . . No authority has been cited to the 
Court that indicates an American diplomat may operate with impunity 
a motor vehicle in Australia in excess of the speed laws. If the de- 
fendant, through the United States Mission, establishes this to be a 
fact, the Court would be required to dismiss the charge. 

If immunity from traffic regulations are included in the term 
[privileges and immunities], Section 15 would seem to be in conflict 


with Section 27... for the latter section requires construction of 
[the Agreement| ... in the light of its primary purpose. What is 


the primary purpose of the United Nations Agreement with the United 
States? It is to promote peace and safety for every person in the 
world. It recognizes that all individuals have a God-given right, re- 
vardless of position or station in life, to peace and to personal safety. 
Traflie regulations exist all over the world to protect persons and 
property. It follows that all persons who use motor vehicles are under 
a strong moral obligation, no matter in what country they operate, to 
exercise due care and to comply with such regulations so as to achieve 
the ends for which they have been enacted. No exceptions should be 
made for high government officials, whether they are American envoys 
abroad or foreign diplomats in this country. Our democracy is based 
upon the fundamental concept of equality of justice and equal pro- 
tection of the laws for all. That same concept conforms with the ideals 
of the United Nations Organization. 

[Note: On Sept. 13, 1949, the charge was dismissed when a communi- 
cation from the United States Mission stated that defendant had no au- 
thority to waive diplomatic immunity; this communication agreed with 
Fasso, J., that all persons were under a ‘‘strong moral obligation’’ to com- 
ply with traffic regulations, and said this was being ealled forcefully to the 
attention of United Nations delegates. The New York Times, Sept. 14, 
1949, p. 33, eol. 1.] 


Extradition—political or military crimes 
Anonymous. 4 Bol. da Soe. Brasileira de Direito Int., No. 7, p. 128. 
srazil, Supreme Court, May 21, 1947. 


Defendant Danish subjects were tried and convicted in Denmark on 
charges of collaborating with the enemy during World War II. They 
emigrated to Brazil, and Denmark sought extradition. They had been 
members of a firm which during the German occupation between 1941 and 
1945 sold new and used machines, ships, ete., to the German Government 
and occupation forces. They were tried under Danish Law 259 of June, 
1945, making it a crime for any person to collaborate with occupation forces 
in the capacity of buyer, supplier, or contractor. 

A unanimous court refused the request for extradition, holding that the 
crime was one of a political character and that the Act under which de- 
fendants were convicted was ex post facto. The court said that, while it 
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was often difficult to determine what constituted a political crime, it would 
not be error to include collaboration with the enemy, since the victim was 
the state in the supreme interests of its defense and sovereignty. More- 
over, the Act of 1945 admitted the political nature of the crime in question 
when it gave ‘‘political inclination’’ as a motive to collaboration. The 
court concluded that the non-retroactivity of penal law was universal and 
‘‘of a constitutional foundation,’’ and that here the law was sought to be 
applied to facts done prior to its enactment. 

[Note: The same court reached a similar result in the ease of Viggo 
Christian Astrup, ibid., p. 185 (July 9, 1947), granting habeas corpus to 
prevent arrest for extradition at the request of Denmark for the crime of 
collaboration with the enemy. | 


State immunity—friendly armed forces—‘‘acts of sovereignty’’ 

ABOUTEBOUT c. ETaT HELLENIQUE. 1 Rev. Hellénique de Droit Int. 
(1948), p. 279. 

Egypt, Mix. Ct. of First Instance of Alexandria, Jan. 3, 1948. Pres. 


Modinos. 


The court overruled a decision of the Mixed Court of Summary Justice 
of Alexandria, which had awarded damages to Aboutebout for injuries 
sustained when his bicycle was struck in Egypt by a Greek Army truck, on 
the ground that the truck was being operated by the state in its sovereign 
capacity, as a result of which the determination of liability lay outside the 


jurisdiction of the Mixed Court. 


The theory and practice of the Mixed Courts, adopting the modern 
tendency which limits the absolute immunity of States ... has al- 
ways distinguished between acts of sovereignty or political acts and 
acts of commerce (gestion) or administration which relate to the pri- 
vate domain, retaining jurisdiction only in the latter instance. 


War—criminal prosecution of neutral aiding enemy armed forces 
Wuistaz. Dalloz Hebdomadaire, 1949, 1, 193. 
France, Cour de Cassation, February 6, 1947. 


Under Article 29 of the Regulations on the Laws and Customs of War on 
Land, annexed to Hague Convention IV of 1907,! a citizen of a neutral 
state, in this case Switzerland, cannot be held guilty of espionage for be- 
longing to the German quasi-military organization, Todt, whose uniform 
he wore. He can, however, be tried by a French military tribunal for de- 
nouncing French patriots, under the Ordinance of August 28, 1944, which 
grants such tribunals jurisdiction to try non-French agents of the enemy 
for crimes against the laws and customs of war. 


1 This JouURNAL, Supp., Vol. 2 (1908), p. 97. 


JUDICIAL DECISIONS 421 


[ Note: In the case of Ernst, Dalloz Hebdomadaire, 1949, 1, 492, a judg- 
ment of the Cour de Cassation of February 24, 1949, affirmed the convie- 
tion of a Swiss national residing in France for trafficking with the enemy, 
denying a plea that the Ordinance of March 29, 1945, applied only to 
French nationals. The illicit commerce of which the defendant was ac- 
cused took place on French territory. | 


Consuls—lack of power to validate adoption, even if in Embassy build- 
ing 

Epoux Barat-TERRILL c. Min. Pusu. Dalloz Hebdomadaire, 1949, 1, 
368. 

France, Tribunal Civil de la Seine, February 10, 1948. 


An American couple sought to adopt the illegitimate daughter of a French 
mother, in conformity with the law of California, their domicile, by regis- 
tering their intention and the consent of the mother with the American 
consul at the American Embassy in Paris. They now seek to compel the 
appropriate French authorities to recognize the adoption. The court 
denied their request, since they had not complied with the French law on 
the subject. When any of the parties to an adoption is French, said the 
court, and especially when the person adopted is French, the policy behind 
the French adoption laws demands that they be complied with.’ Further, 


The Vice Consul of the United States of America does not have, by the 
terms of the consular conventions in force, and with regard to French 
law, any power to effectuate an act of adoption to which the parties are 
persons of French nationality. 


That the act of adoption occurred in the United States Embassy in Paris 
is of no consequence, said the court, since, in reality, that is within the 
territory of France and so is subject to French law. 


State immunity—component unit of foreign federal state 

Dame Dumont c. Erat L’Amazone. Dalloz Hebdomadaire, 1949, 
1, 428. 

France, Tribunal Civil de la Seine, March 2, 1948. 


Plaintiff sued the State of Amazonas, a component unit of the United 
States of Brazil, to recover the value of various bonds issued by that State 
and upon which payment had not been made. Judgment was rendered 
against the State of Amazonas, the court holding that as a component unit 
in a federal state it was not entitled to immunity from suit: 


The right of jurisdiction which belongs to each Government to judge 
all controversies arising from its own acts is a right inherent in its 
sovereign authority which another Government could not attribute to 


1 See editorial by Arthur K. Kuhn in this JourNAL, Vol. 44 (1950), p. 150. 
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itself without exposing itself to an alteration of their respective rela- 
tions .. . this rule receives application only to the extent that one 
ean justify invoking it by the existence of a personality independent 
(personnalité propre) in its relations with other countries envisaged 
from the point of view of public international law; such is not the case 
of the State of Amazonas, which, deprived of diplomatic representa- 
tion, does not enjoy, from the point of view of international political 
relations, any personality of its own. 


War—spy’s immunity after rejoining army—effect of breach on treaty 
validity 

Rrecer. Dalloz Hebdomadaire, 1949, 1, 193. 

France, Cour de Cassation, July 29, 1948. 


The court sustained the acquittal of a German national who, after mobi- 
lization as a German army officer, had been in France a spy and a recruiter 
of spies, but had not been apprehended until after he had rejoined the 
German Army and been demobilized in Germany. 

Article 31 of the Regulations on Laws and Customs of War on Land, an- 
nexed to Hague Convention IV of 1907, provides that a spy who is cap- 
tured after rejoining the army to which he belongs is to be treated as a 
prisoner of war. Rejecting the contention that this rule was inapplicable 
in view of repeated German violations of the Hague Regulations, the court 
said: 


International conventions are the acts of high administration which 
ean be interpreted, if at all, only by the powers between whom they 
are made; but it is the function of Courts to apply them when, as in 
this case, their meaning and applicability does not present ambiguity. 


Consuls—no immunity from civil jurisdiction 
Rose c. Erat Francais ET Maximorr. Dalloz Hebdomadaire, 1949, 
1, 88. 
France, Cour d’Appel d’Alger, November 18, 1948. 
Robe appealed from a decision refusing the expulsion of Maximoff, a 
consul, from a house he held in his personal capacity, as provided for by 
law. This refusal was apparently based solely upon Maximoff’s being a 


consul. The case was reversed and remanded, the court saying: 


In France this immunity for foreign consuls is solely in matters of 
misdemeanor (matiére correctionelle), and is not applicable in civil 
matters or those relating to felonies; the cases hold that consuls are 
subject to the local tribunals for acts which they perform or obliga- 
tions which they contract or which fall upon them in their personal 
capacity. 


1 This JouRNAL, Supp., Vol. 2 (1908), p. 97. 
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Jurisdiction—treason abroad by domiciled alien member of army 

Rex v. NEUMANN. [1949] 3 South African L.R. 1238. 

Union of South Africa, Spee. Crim. Ct., Transvaal, Oct. 16, 1946. 
Murray, J. 


Defendant, a native-born German national, came to the Union of South 
Africa some years before the outbreak of war in 1939, acquired domicile 
there, married a Union national, and took steps toward naturalization. 
He did not complete naturalization, however, and in 1940 enlisted in the 
South African Army, serving in Ethiopia and Cyrenaica, where he was 
captured by German forces. Thereafter he was alleged to have worn a 
German uniform and to have interrogated Union and Allied prisoners of 
war for the German Army. He was charged with treason, and pleaded to 
the indictment, and thereafter for discharge at the end of the Crown’s 
ease, contending that the court lacked jurisdiction over his offense because 
it was committed abroad, and that as an enemy alien he could not be guilty 
of treason. Both pleas were rejected, the court saying in part: 


when it is emphasized that the punishment of high treason is the out- 
standing method of preservation of the very existence of the Sovereign 
State, it would, we think, follow that the actual place of commission 
of the treasonable act can have no bearing on the nature of the crime 
as constituted by the common law of that State ... no question of 
international law or the comity of nations requires a State to refrain 
from punishing persons who owe it allegiance, merely because the 
allegiance is breached in the territory of another State. For the latter 
State has neither right nor duty to punish a crime, committed within 
its area but against another sovereign state; it is the last-mentioned 
state, and that state alone, which is concerned with the punishment of 
the crime .. . [citing Rex v. Casement, [1917] 1 K.B. 98; Joyce v. 
Director of Public Prosecutions, |1946}| A.C. 347.| 


Citing Rex v. de Jager, [1907] A.C. 326; Rex v. Boers, 21 Natal L.R. 
121, and Rez v. Prozesky, ibid., 216 (1900), the court stated that ‘‘an alien 
may in consequence of residence within a State and the enjoyment of the 
protection of that State, incur a debt of allegiance to that State, breach 
whereof renders him liable to the penalties of high treason.’’ As to the 
duration of such temporary allegiance, the court added: 


Without doubt, then, allegiance is required of a resident alien while 
he himself is physically present in this country. Such allegiance does 
not, in my view, immediately terminate as soon as he departs from the 
country ... where it is clear that his departure is of a purely tem- 
porary character, accompanied by a definite intention to return for 
permanent residence, the protection previously acquired does not cease 
on departure. Any uncertainty on this point ... appears to dis- 
appear when his departure is permitted or facilitated by some posi- 
tive act on his part, as in Joyce’s case swpra, whereby he secures the 
extension, beyond the territorial limits of the country of residence, 
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of the protection which he enjoyed in that country, and in return for 
which he ineurred the subjectio referred to ... when the accused 
left the country temporarily in consequence of his enlistment as a 
soldier in the Union Forces, his existing allegiance continued precisely 
in the same way as if he had left the country after securing a Union 


passport. 


As to the claims to allegiance by Germany and by South Africa, the 
court held that: 


even after capture by the German forces the accused was obliged to 
do nothing voluntarily to impair the safety of the Union or participate 
in any attack on the Union. If, while in German hands, he remained 
passive, he would not be committing a breach of his allegiance to the 
state of his birth, nor, obviously, to the Union of South Africa . 
the question still to be ascertained is whether such otherwise treason- 
able acts as the accused performed after capture were performed 
voluntarily or under compulsion from the German authorities. 
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BOOK REVIEWS AND NOTES 


The British Year Book of International Law, 1947. Royal Institute of In- 
ternational Affairs. London, New York, Toronto: Oxford University 
Press, 1949. pp. xiv, 529. Index. 


In this twenty-fourth volume of the British Year Book of International 
Law M. E. Bathurst presents a descriptive analysis of proposals before the 
United Nations for the control of atomic energy in an article entitled 
‘‘Legal Aspects of the International Control of Atomic Energy.’’ H. 
Duncan Hall contributes a thought-provoking analysis of ‘‘The Trusteeship 
System’’ in a wider frame of reference than that in which it is ordinarily 
considered. In “‘ International Organization and Neutrality,’’ J. F. Lalive, 
a Swiss national, concludes that ‘‘both in theory and in practice there was 
room left for neutrality’’ in the League of Nations and in the United 
Nations, and suggests that the United Nations might find it possible to 
admit Switzerland to membership without impairing her status of perman- 
ent neutralization and without injury to the United Nations. P. O. Hum- 
ber has written a useful study on ‘‘Admission to the United Nations.’’ 
A. B. Lyons continues in ‘‘The Conclusiveness of the ‘Suggestion’ and 
Certificate of the American State Department’’ the valuable series on the 
procedural aspects of presenting claims of immunity which he commenced 
in the 1946 British Year Book of International Law on ‘‘The Conclusive- 
ness of the Foreign Office Certificate’? and has followed in the 1948 volume 
by ‘‘Conelusiveness of the Statements of the Executive: Continental and 
Latin-American Practice.’’ Miss Joyce Gutteridge, in ‘‘Immunities of the 
Subordinate Diplomatic Staff,’’ supports the suggestion of Article 23 of the 
Harvard Research Draft Convention on Diplomatic Privileges and Im- 
munities that the administrative personnel require diplomatic immunities 
only to the extent that they are engaged upon the business of the mission. 
In ‘‘Prize Law During the Second World War,’’ S. W. D. Rowson pro- 
vides the first comprehensive analysis of prize law in the second World 
War. Dr. Yuen-li Liang makes a valuable contribution in ‘‘The Settle- 
ment of Disputes in the Security Council: the Yalta Voting Formula.”’ 

Other articles include ‘‘The Release of the Altmark’s Prisoners’’ by 
C. H. M. Waldock; ‘‘German External Assets,’’ by F. A. Mann; ‘‘ Private 
Property, Rights, and Interests in the Paris Peace Treaties,’’ by Andrew 
Martin; ‘‘State Succession in the Matter of Treaties,’’ by J. Mervyn Jones; 
and ‘‘The Progressive Development of International Law and Its Codifica- 
tion,’’ by R. Y. Jennings. Clive Parry continues his documentary section 
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on the constitutions of international organizations. The volume also con- 
tains several notes, book reviews, and digests of court decisions. 

The British Year Book of International Law has increased its stature 
under the able editorial direction of Professor H. Lauterpacht and is per- 
forming a valuable service to both scholars and practitioners. 


HERBERT W. Briaas 


Studi Sui Dirittt Reali Nell’Ordinamento Internazionale. By G. M. Uber- 
tazzi. Milano: A. Giuffré, 1949. pp. vi, 194. L. 550. 


In most civil law countries legal rights have been traditionally subdi- 
vided into diritti reali (droits réels, dingliche Rechte) and diritti di obbli- 
gazione (droits d’obligation, Obligationen Rechte). This distinction, for 
which there is no precise equivalent in Anglo-American law, has been re- 
peatedly criticized as indefinite, artificial, and valueless. The purpose of 
Dr. Ubertazzi’s study is to assert and clarify the distinction between the two 
classes of rights and to demonstrate that it also finds useful application in 
the field of international law. 

According to the author, in rem rights (we use this expression in the 
absence of any better one) are those which establish an immediate and 
direct dominion of a person over a res, coupled with the corresponding 
duty of all other persons to refrain from interfering with the exercise of 
such right. Jn rem rights, the author contends, also exist in the field of 
international law. The jurisdiction of a state over its territory is in the 
nature of an in rem right; so is the right of the state to exercise its author- 
ity over its own citizens. The class of international in rem rights also 
comprises in the author’s opinion the right of a state over such different 
classes of res as warships and private vessels, diplomatic and consular 
archives and records, fisheries and military equipment abroad. In rem 
rights of a different nature may co-exist on the same res for the benefit 
of different international persons. This happens, for instance, in the case 
of international servitudes and of international leases of territory. In rem 
rights may be held in common by several international persons, as in the 
ease of an international condominium. Furthermore, in rem rights may 
belong, according to the author, to international persons other than states, 
such as the Holy See and the United Nations. In support of his views 
the author relies not only on legal writings, which is usual with Italian 
jurists, but also on the analysis of international situations. With many 
of the author’s contentions it would be possible to take issue; many cases 
cited in support of his view could be differently explained. Yet this 
is an interesting and provocative work which shows considerable diligence 


and careful research. 
ANGELO Piero SERENI 
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Los Principios Generales de Derecho como Fuente de Derecho Interna- 
cional. By Eulalia Aleala Carrera. México: Facultad Nacional de 
Derecho y Ciencias Sociales, 1948. pp. 96. 


This excellent survey of one of the most interesting problems of inter- 
national law comes in the form of a dissertation presented to the Faculty 
of Law and Social Science of the National University of Mexico by a 
candidate for the degree of licenciado en derecho. It analyzes the terms 
of Article 38 of the Statute of the International Court of Justice, which 
calls upon the Court to apply, as a source of international law, following 
conventions and international custom, ‘‘e. the general principles of law 
recognized by civilized nations.’’ After an examination of the scope of 
these principles in terms of the theory of international law, Seforita Aleala 
Carrera goes on to show that, in spite of the limitations of international law 
in relation to the settlement of controversies, the general principles of law 
have actually served upon many occasions as a basis of judicial decision. 
Three classes of general principles are set forth: principles derived directly 
from the idea of justice, such as the rule of good faith; principles implicit 
in the conception of a juridical institution, such as the principle of free 
consent in the making of a treaty; and principles affirmed by positive law. 
The author has done her task so well that it is to be hoped that she may 
be encouraged to develop the subject still further and elaborate many 
points of doctrine and of practice which are treated in all too summary 
form. 

C. G. 


The Relatwity of War and Peace. A Study in Law, History, and Politics. 
By Fritz Grob. New Haven: Yale University Press, 1949. pp. xviii, 
402. Indexes. $5.00. 


The volume under review, to which Roscoe Pound has written a charm- 
ing preface on semantics, is the outcome of many years of study dedicated 
by the author to find out what war is. His first finding is that the terms 
commonly applied and the definitions commonly adopted are entirely un- 
satisfactory. This was, of course, fully known to all students of the laws 
of war and is, for example, laid down in the reviewer’s Treatise on the 
Laws of War and Neutrality (1935), where also the principal historical 
episodes, so baffling as to what war is, are quoted. 

The first merit—and a great merit—of this book is an extremely detailed 
and painstaking historical, political, and juridical investigation of these 
baffling episodes. Thus the American naval operations of 1798-1800, the 
battle of Navarino of 1827, the French operations against Annam and 
China in 1882-1885, the Boxer Expedition of 1900-1901, the Manchurian 
Conflict of 1931-1933, the ‘‘China Incident’’ in 1937-1941, and many 
others, are carefully studied, making use of abundant material. 
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But these investigations serve only as the basis for the theoretical and 
legal section. The author reaches, in his critique, the conclusion that there 
is no such thing as ‘‘a state of war’’ or ‘‘war in the legal sense.’’ In con- 
sequence, all definitions, hitherto adopted, are wrong and, what is more, 
necessarily wrong. 

In the constructive part of the book the author adopts the thesis of rela- 
tivity : ‘‘The particular rules are calculated to serve particular functions.’’ 
The word ‘‘war’’ in each rule must be interpreted accordingly (p. 189). 
We need, therefore, a variety of definitions of war. The author follows 
here the ‘‘instrumentalist,’’ ‘‘functional’’ approach of W. W. Cook, al- 
though he does not seem to be aware of it. The criticism of this approach 
is the same which applies to Cook’s approach. This approach threatens 
to destroy all rules of law. According to the author, some rules of the laws 
of war come into action at the slightest provocation, others more slowly. 
War comes and passes, therefore, by stages. But the question must be 
asked not only whether, if there is fighting and therefore to that extent 
war, the rules of war apply. On the contrary there is often fighting and 
the question arises: Do the laws of war apply? Take the example of civil 
wars, the fighting between the Jews of Palestine and the Arab states, 
which only later agreed that the rules of war should apply to their fight- 
ing. 

‘‘Legal thinking,’’ states the author, ‘‘is not done for academic, but for 
practical purposes.’’ The book is certainly interesting and has its merits 
but we may have our doubts as to both its theoretical and practical value. 
Having finished reading this volume with its attacks against ‘‘a state of 
war’’ as something that does not exist, this writer read in the New York 
Times a report that the three Western Allies had started diplomatic nego- 
tiations with a view to bringing to an end ‘‘the state of war with Germany.”’ 


JoseF L. Kunz 


Charter of the United Nations: Commentary and Documents. (2d ed.) 
By Leland M. Goodrich and Edvard Hambro. Boston: World Peace 
Foundation, 1949. pp. xvi, 710. Documents. Index. $4.75. 


To the many students who have found the first edition of this volume a 
useful handbook and guide to an understanding of the Charter of the 
United Nations the revised edition will be found doubly so. For the 
authors were dealing in their first edition with the Charter of an organiza- 
tion which had not yet begun to function; with principles which were still 
to be put into practice; with institutions which were planned to accomplish 
certain objectives but had not been subjected to the test of meeting actual 
conditions of international life. In this second edition the authors have 
been able to draw upon the experience of some three years of what they 
properly describe as ‘‘constitutional practice’’; and, while that practice is 


BOOK REVIEWS AND NOTES 431 


developing so rapidly that a commentary such as this cannot possibly be 
kept strictly up to date, nevertheless the authors have laid a solid founda- 
tion upon which students may readily build with the official material made 
available to them by the United Nations itself. 

Perhaps it is unfair to express the wish that the authors might have made 
their study a more critical one, but doubtless they have chosen wisely to 
limit this second edition to an objective study of ‘‘what the Charter meant 
to those who wrote it and what it has come to mean in the practice of the 
United Nations.’’ To American students The Federalist is immensely 
valuable as a contemporary interpretation of the Constitution, even though 
on some points it was soon outdated by political practice and decisions of 
the Supreme Court. 

Students of inter-American affairs may draw many parallels between 
the Charter of the United Nations and the Charter of the Organization of 
American States adopted at Bogota in 1948. How does the principle of 
non-intervention as expressed in Chapter II of the United Nations Charter 
compare with the statement of the principle in the inter-American Charter? 
Is the principle of collective security dominant in both cases over a claim 
by a state of domestic jurisdiction? How do the powers of the Security 
Council of the United Nations compare with the powers of the Meeting of 
Consultation of the Ministers of Foreign Affairs, or with the powers of 
the Council of the Organization of American States when acting as a 
provisional organ of consultation? Are the recommendations of the Gen- 
eral Assembly of the United Nations, made in pursuance of Articles 10, 
11, 13, and 14 of the Charter, of greater or less legal validity than those of 
a Conference or Meeting of Consultation of the Ministers of Foreign Affairs 
of the American States?—to mention but a few of the questions that come 
to mind. 

The volume closes with a section of documents, a select bibliography, 
and a highly useful index. 

C. G. FENwIck 


History of the United Nations War Crimes Commission and the Develop- 
ment of the Laws of War. Compiled by the United Nations War Crimes 
Commission. London: His Majesty’s Stationery Office, 1948. pp. xx, 
592. Appendices. Index. 30s. 


The United Nations War Crimes Commission, established at a diplomatic 
conference of seventeen nations held at the British Foreign Office on 
October 20, 1943, held its first official meeting on January 11, 1944, and 
closed its labors on March 31, 1948. It was responsible for drawing up, 
in accordance with the Moscow Declaration of October 30, 1943, eighty 
“Lists of War Criminals, Suspects, and Witnesses,’’ and examined 8,178 
cases involving 36,810 persons. ‘‘Thereby ended an unrelenting four- 
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year effort to record and investigate the story of Axis war criminality 
preceding and during World War II, and to assist in bringing to justice 
the perpetrators of that criminality’’ (p. 476). 

According to Lord Wright, who, in January, 1945, sueceeded Sir Cecil 
Hurst as Chairman of the Commission, the History is the result of a com- 
posite effort, based upon a plan drafted by M. de Baer and Dr. E. Schwelb, 
who, however, had no share in the writing of it. Mr. Earl W. Kintner, 
Deputy United States Commissioner from December, 1945, acted as Editor 
after October, 1947. 

Of the fifteen chapters four summarize the development of the laws of 
war and of the concept of war crimes from 1856 to 1943. Three chapters 
survey the composition of the Commission, its terms of reference, its activi- 
ties, and, in particular, its work on questions of substantive law. The 
subsequent four chapters discuss specifically developments in the concepts 
of war crimes, crimes against humanity and against peace, developments 
in the doctrine of individual responsibility, of acts of state, of immunity 
of heads of state and of superior orders, the development of law respecting 
criminal groups and organizations, and, finally, the development, since 
1918, in procedure of trying war criminals. Machinery for the tracing 
and apprehension of war criminals and arrangements for their surrender 
are also discussed as is the work of one of the principal committees, the 
Committee on Facts and Evidence, upon which devolved the duty of draw- 
ing up a catalogue of war crimes, sifting the evidence submitted by 
national offices in the participating countries concerning persons accused 
or suspected as war criminals, determining whether a prima facie case 
existed, and finally, preparing the Lists mentioned above. Several appen- 
dices furnish detailed information on various points, including statistics 
on war crimes trials in Europe and the Far East and a list of ‘‘some note- 
worthy war criminals’’ with date, place, and court of trial and the sentence 
imposed, both in Europe and the Far East. There is also a useful bibliog- 
raphy and a serviceable index. 

There is no need to recapitulate here Lord Wright’s well-known views on 
some of the controversial aspects of the recent war crimes trials which he 
has expounded elsewhere and which reappear in this volume. It is inter- 
esting to note, however, that, while he continues to affirm, as did the Inter- 
national Military Tribunal, that the distinction between just and unjust 
wars ‘‘was indeed a moral and a political principle which had acquired 
the status and definiteness of a principle of international law and was by 
1939 ripe for enforcement’’ (p. 10), the Commission itself was by no means 
always clear or unanimous on this crucial point. In fact the Commission 
encountered serious obstacles when, in March, 1944, at the suggestion of 
the Czechoslovak member, it took up the question whether aggressive war 
constituted a criminal act. At first ‘‘the criminal nature of the last war 
(World War II) was found to derive from its aims and (totalitarian) 
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methods’’ (p. 180) rather than from its disregard of the Kellogg-Briand 
Pact. It was also proposed to include aggressive war under ‘‘war crimes 
in the wider sense.’’ The Commission did not accept this proposal but 
referred it to a subcommittee of experts. There the British expert, Sir 
Arnold MeNair, argued de lege lata and in the absence of any judicial or 
arbitral precedent, that ‘‘the State cannot be the subject of criminal liabil- 
ity,’’ that this position was not altered by the Kellogg-Briand Pact which 
has not ‘‘abolished war as an institution regulated by law,’’ and that even 
if aggressive war ‘‘was a crime, it was certainly not a ‘war crime (p. 
181). Over half of the members of the Commission, including the United 
States, The Netherlands, France, and Greece, supported MeNair’s position, 
whereas the delegates from Australia, China, New Zealand, Poland and 
Yugoslavia supported the Czechoslovak view. 

Lord Wright disagreed with ‘‘the majority’s interpretation of the nature 
of the lex lata in international law’’ and argued that the Kellogg-Briand 
Pact declared ‘‘war as illegal, and consequently a criminal act,’’ and that 
this ‘‘was recognized by a general consensus of authoritative opinion”’ (p. 
183). Perhaps the records of the Commission would reveal some particu- 
lars about this ‘‘general consensus of authoritative opinion’’ which obvi- 
ously did not include Sir Arnold and his supporters. Without resolving 
the profound difference of opinion the Commission at a later date, on Jan- 
uary 30, 1946, declared that crimes against peace as well as against hu- 
manity referred to in the London Agreement of August 8, 1945, ‘‘were 
war crimes within the jurisdiction of the Commission’’ (p. 187). The 
crucial decision, however, was not reached in the Commission but was made 
for it by the four governments signatories of the London Agreement, 
including, it will be noted, the Governments of the United States, the 
United Kingdom, and France, whose experts on the Commission main- 
tained a very different point of view indeed. 

The History is invaluable in presenting materials concerning, and an 
analysis of, all or at any rate most of the problems of law and procedure 
dealt with by the different war crimes tribunals and particularly the In- 
ternational Military Tribunal up to about 1947/48. The volume makes no 
easy reading. The arrangement might be improved upon. Though there 
is some overlapping and duplication, the wonder is that there is not more 
of it in view of the pressure under which it had to be completed and of the 
fact that it is the work of several experts. The reviewer may be mistaken 
in feeling that somewhere between the lines there are traces of a restrained 
Sense of frustration, for much of the useful work accomplished by the 
Commission received but scant consideration from the governments whose 
agency it was. It is one of the mysteries of our time, which has seen a 
mushroom-like growth of international agencies, that the governments 
which create them subsequently make no better use of them. One must 
be very grateful to Lord Wright and the small band of experts who are the 
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authors of this History for their perseverance under adverse circumstances 
and for their skill in bringing together largely inaccessible materials of 
great significance. They may rest assured that their work, which is de- 
scribed by Lord Wright with characteristic understatement as ‘‘little more 
than a preparatory study,’’ will become an indispensable source and guide 
for the study of the problems of war crimes in all their ramifications. 


Lro Gross 


Debellatio nel Diritto Internazionale. By Ludovico Matteo Bentivoglio. 
Pavia: University Press, 1948. pp. 100. 1.300. 


The author devotes exactly 100 pages to determine the exact meaning of 
the debellatio from the viewpoint of international law and finally reaches 
the conclusion that it consists of the extinction of a state, that is, the termi- 
nation of its sovereign power over its territory and population as a result 
of defeat in war. According to the author, debellatio is the necessary 
premise and justification for the annexation of the territory and popula- 
tion of the defeated country on the part of the victor; the latter may, 
however, refrain from conquering or incorporating the territory and pop- 
ulation of the defeated country. While the author shows a remarkable 
knowledge of the many studies on this interesting topic, there is not one 
reference in his work to international practice, nor does he draw any 
practical conclusion from his findings. The work therefore seems to re- 
volve in substance around a mere question of legal terminology. 


ANGELO Prero SERENI 


Les Mesures Coercitives sur les Navires de Commerce Etrangers, Angarie- 
Embargo—Arrét de Prince. By Julien Le Clére. Paris: Librairie 
Générale de Droit et de Jurisprudence, 1949. pp. 190. Fr. 500. 


The book under review is a valuable monograph, giving a detailed in- 
vestigation of the three institutions of angary, embargo, and arrét de Prince. 
All the three are ancient institutions, consecrated by customary inter- 
national law, doctrine, and court decisions. The author gives an exhaus- 
tive study with regard to each of the three institutions—their name, a 
survey of the practice, doctrine, treaties, and judicial decisions, both inter- 
national and national, from the sixteenth century to the present day— 
based on the literature in all the Western languages, and giving their char- 
acteristics, the conditions under which they can be legally exercised, and 
their effects. 

The arrét de Prince consists only in the temporary prohibition, whether 
in time of peace or war, to merchant vessels (or planes) to leave port or 
territorial waters. It is founded in the police power of the sovereign state; 
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it is objectively exercised, has no hostile character, carries no right to 
indemnity; for purposes of private law it constitutes a case of force 
majeure. The author admits that its exercise in this century is very rare. 

Very different is the embargo, exercised in this century only in time of 
war; it can constitute the preparation of a later angary. It has an un- 
friendly, even hostile character; it is practically accompanied by coercive 
measures; does not constitute a confiscation, but carries no right to in- 
demnity; it always discriminates against certain flags. It is a measure 
of reprisals, a survival from the earlier lettres de représailles. 

Again entirely different is angary. It is a formless authoritarian requi- 
sition, whether in time of peace or war, of the use of foreign merchant 
vessels in case of absolute necessity. A requisition of foreign ships under 
construction (U. S.—Norway, 1919) is not angary. Its conditions are: 
exercise by a sovereign state only in case of absolute necessity (the sub- 
jective appreciation is a weakness) ; an authoritarian act, it does not extend 
to the crew, comports a change of the flag, gives right to an indemnity for 
the use and return, or to indemnity in case of loss; can be exercised in 
time of peace and war (today practically exercised only in time of war), 
and, in the latter case, by belligerents as well as by neutrals. All these 
characteristics clearly distinguish angary not only from the other two 
institutions, but also from capture under prize law and from normal 
requisition. 

The principal effort of the author is directed toward ending the con- 
fusion between the three concepts. He further emphasizes that the two 
world wars have brought about an exercise of the right of angary in pro- 
portions never dreamed of before, and an extension to its exercise by 
neutrals, not only toward bellligerents but also toward other neutrals. 
The abolition of these institutions, as once proposed by the Institut de 
Droit International, is a vain hope. The author thinks that international 
treaties regulating the fixing and procedure of payment in case of angary 
would be desirable, but admits that even this is only a pious wish. 


Joser L. Kunz 


L’Occupazione nel Diritto di Guerra. By Francesco Capotorti. Naples: 
Eugenio Jovene, 1949. pp. 214. L. 700. 


Notwithstanding the neglect of the laws of war since 1920, both by 
states and by jurists, the many wars since 1920 and the two world wars, 
the present chaotic status of the laws of war and the conclusion that war is 
not abolished, have again produced a new literature in this field. The 
problem of belligerent occupation holds a prominent place. It is also the 
subject of the book under review, written by a younger member of the 
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Italian school of international law, who fully shows the virtues and also 
shares the unacceptable dualistic approach of this school. 

The author starts from the occupatio of Roman law as to res nullius, to 
which the res hostiles were assimilated. He admits that up to the nine- 
teenth century, belligerent occupation was considered equivalent to con- 
quest, although a certain differentiation between these two institutions can 
already be found theoretically in Grotius, Gentile, Puffendorf, and Vattel. 
Only after the time of Heffter was belligerent occupation as such fully 
elaborated and distinguished from conquest as well as from mere invasion. 
Studying the theories as to its legal nature, the author correctly rejects 
the conception of belligerent occupation as a mere fact or as a substitute 
exercise of the sovereignty of the occupied state. He stands on the basis 
of the correct theory: the occupant exercises a right of his own, based 
simply on military occupation and having its legal title directly in inter- 
national law, which also regulates the content, the purpose, and the limi- 
tations of this right. 

Later chapters are devoted to a detailed study and analysis of the rights 
and duties of the occupant and of the occupied state. Many novel prob- 
lems are here treated: the status of the ‘‘governments-in-exile,’’ the set- 


ting up of ‘‘Quisling governments’’ by the occupant, the annexation of 
occupied territory durante bello (Dalmatia, Ljubliana), the setting up of 
new states (Croatia). In his attempt to draw a dividing line between total 
belligerent occupation and debellatio the author takes the same attitude 


as other recent Italian writers (Bentivoglio, Giuliano). According to him, 
Germany has been conquered and has ceased to exist; the war was over in 
1945; as the victors did not annex it, the occupying Powers now exercise 
their activities legally in terra nullius. But this construction is certainly 
not tenabie, as it is in full contradiction to the acts and statements of these 
occupying Powers. 

In the last chapter the author makes an attempt to distinguish, as far as 
the belligerent occupations of the two world wars are concerned, between 
mere violations of law and possible new norms in fieri. He gives a de- 
tailed analysis of three cases: the Germans in Belgium 1914-1918, the Ger- 
mans in Holland 1940-1945, and the English and Americans in Italy 
1943-1945. As a conclusion of these three case studies, however different, 
the author notes the enormous expansion of the activities of the belligerent, 
the appearance of new and very far-reaching phenomena, such as the 
emission of a special ‘‘occupation currency.’’ This study shows that the 
Hague law on belligerent occupation is today archaic and in urgent need 
of revision. The study is, in general, a competent and valuable mono- 
graph. 

L. Kunz 
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The Tree of Battles of Honoré Bonet. An English version with Introduc- 
tion by G. W. Coopland. Cambridge, Mass.: Harvard University Press, 
1949. pp. 316. $6.00. Appendices. Indexes. 


L’Arbre des Batailles was written in 1386 and at least 50 manuscripts 
of it are extant, together with a translation into Scots by Gilbert of the 
Haye in 1456 and a modern print of the original French issued by the his- 
torian of international law, Ernest Nys, in 1888. This English version 
by a competent medievalist is an interesting addition to the literature on the 
internationa! law of war, though the primary purpose of Professor Coopland 
was to bring out an edition of this most popular work on the conduct of 
knights when knighthood was actually in flower. The editor completes the 
customary text by printing, in its French version, an Historical Interpola- 
tion which appears in three of the fifty manuscripts he examined and which 
is based upon a manuscript in his possession. 

The student of international law will find in Books III and IV of the 
Tree of Battles a popularization of the Tractatus de Bello, de Represaliis, 
et de Duello of Giovanni da Legnano, which was issued in 1360 and was 
put into English by the late Thomas E. Holland in the Classics of Inter- 
national Law series in 1917. To all intents and purposes Bonet rewrote 
Legnano, putting that Bologna lawyer’s conclusions in conerete form for 
ready assimilation by the knights of the period. Bonet was the Prior of 
Salon (Basse-Alpes) and naturally introduces a good deal of religious 
comment. The substance of his text is essentially that of Legnano. But 
instead of handling the material in a formal order he treats his subject 
as a series of precise problems. His chapters are short and answer specific 
questions, such as: ‘‘ Whether in time of war the ass should have the pri- 
vilege of the ox’’; ‘‘Whether a place can be taken by escalade in time of 
truce’’; ‘‘Whether a Christian King can give safe-conduct to a Saracen 
King’’; ‘‘ Whether a wager of battle can be fought before a Queen’’; ‘‘Con- 
cerning the cases in which it is permissible to give wager of battle.’’ 
Approximately 140 chapters answer such positive questions and the reader 
is impressed with the fact that the principles on which conclusions were 
based 560 years ago are substantially those which are advocated now. 

Bonet is readable and worth reading for one interested in seeing the 
medieval mind at work or in studying its attitude toward the conduct of 
war as the 14th century knew it. 

Denys P. Myers 
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The Trade of Nations. By M. A. Heilperin. New York: Knopf, 1947. 
pp. 234. 

A Foreign Economic Policy for the United States. By Seymour E. Harris 
(ed.). Cambridge, Mass.: Harvard University Press, 1948. pp. 483. 


These two books are particularly significant, in view of the so-called 
‘dollar shortage.’’ Furthermore, they are both intended primarily for the 
intelligent general reader, rather than for the technician, and are not 
couched in unintelligible hieroglyphiecs. 

Heilperin’s book is, in some respects, almost a modern version of Adam 
Smith’s Wealth of Nations, so far as international trade and finance 
are concerned. It constitutes an outstanding exposition of the require- 
ments of a multilateral trading system in mid-twentieth century. Some 
might call it ‘‘unrealistic’’ or ‘‘outmoded.’’ Others, however, would char- 
acterize it as a return to international economic sanity. The book of which 
Professor Harris is the editor is a symposium, mostly of factual articles 
pertaining to geographical areas, international organizations, and the 
European Recovery Program. Part V delves into the highly significant 
and timely problem of international economic disequilibrium. Most sig- 
nificant are the articles on the ‘‘dollar shortage’’ by Professor Haberler 
of Harvard and Dr. Balogh of Balliol. 

Dr. Heilperin’s book calls for immediate action on the part of the United 
States to save the day for multilateral international trade against the eco- 
nomic nationalism which has been accentuated by the war. Heilperin 
contends that the only way to world-wide prosperity is to return to the 
multilateral trade practices of the 19th century. This is essential since 
economic nationalism emphasizes ‘‘the sovereignty of individual states,” 
has a ‘‘dissolving effect upon international relations,’’ breeds ‘‘ill will and 
eonflict,’’ creates ‘‘chaos ... upon which aggressor states thrive, con- 
tributes to world economic distress’’ and is unable to provide prosperity. 

Proposals for an International Trade Organization are praised only to 
the extent that they promote multilateral trade among the nations. Asso- 
ciated with multilateral trade is the free private enterprise system of the 
United States and associated with barter are the collectivist societies with 
their state trading monopolies. No basic compromise between the two is 
possible. The International Bank and the International Monetary Fund 
are examined and approved, for the most part, as far as they go. 

The ‘‘Proposals for the Expansion of World Trade and Employment”’ 
(and, hence, the Havana Charter for an International Trade Organization, 
which appeared subsequent to the appearance of the book) is, on the other 
hand, ‘‘essentially a compromise.’’ It would create ‘‘one trade agency 
of the United Nations and one agreement that all countries, regardless of 
their economic systems, must sign.’’ This is a great error, for ‘‘the future 
relationship between free-market and state-controlled economies is the 
greatest international economic issue of our time. . . . It is better to recog- 
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nize these existing divergencies and build a world organization on that 
basis rather than to cover them up with broad formulae and, in the process, 
risk destroying the free-market system altogether.”’ 

With the fundamental propositions that the world needs freer trade 
relations for the benefit of all; that the United States is in a particularly 
advantageous position to promote freer trade provided it is willing to pay 
the price; that to do this effectively means a departure from our high 
protective tariffs and the granting of huge loans; that there should be an 
international authority to lay down trade rules which can be enforced; 
that ‘‘international planning’’ must be supreme; that unless we do these 
things only disaster can result; all these the author demonstrates to be 
correct. He has not proved, however, that we must split the world into 
free-trade and state-controlled areas. That ‘‘national economic planning”’ 
inevitably leads to collectivism (as opposed to democracy) and hence to 
barter as opposed to multilateral trade, is mere assertion. 

The last two chapters of the Harris volume provide a useful theoretical 
guide to the current debate on ‘‘dollar shortage.’’ MHaberler’s view is 
essentially orthodox and even classical. According to this approach the 
phenomenon will disappear if only the principal trading countries would 
abandon their habits of bilateral balancing and return to the principle of 
comparative advantage in international trade. National inflationary poli- 
cies, unbalanced budgets, and a persistent unwillingness on the part of 
many countries to live within their means are the villains in the piece. 
Once they are vanquished the world can return to the normality of multi- 
lateral trade and convertibility of currencies. 

To Dr. Balogh, on the other hand, the problem of international dis- 
equilibrium is less soluble and more in the nature of a permanent, rather 
than a transitory, phenomenon. From this point of view the position of the 
United States—an economic giant in a world of lesser Powers—is dominant 
and determining. Instability in the United States is immediately trans- 
mitted to other countries, but instability there need not affect the United 
States economy to any appreciable degree. And, if the United States 
shows no disposition toward the ‘‘import-mindedness’’ that Great Britain, 
in her own self-interest at the time, manifested in the 19th century, there 
is little reason to expect that automatic international equilibrium can 
again be attained. The self-adjusting mechanism of the 19th century 
worked because it was to the interest of every important nation, particularly 
Britain, to make it work. It is not so clear that the same conditions and 
circumstances are applicable in the world today. 

Howarp 8. PIQUuET 


NOTES 


Rénovation des Bases de la Vie des Peuples. By Alejandro Alvarez. 
Paris: Editions France-Amérique, 1948. pp. 168. The indefatigable 
Chilean jurist, now a member of the International Court of Justice, who 
has made so many constructive contributions to the development of inter- 
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American and also universal international law, here gives us a survey of 
the basic principles and institutions which have characterized international 
relations during the past century and a half and which must now be 
revised to meet the demands of the new era. The individualism of the 
past must give way to the interdependence of the present. The traditional 
conception of positive law must be transferred into a law of social inter- 
dependence. The state is more than the sum of the individuals who com- 
pose it. It is a new organism, at once political, economic, social, psycho- 
logical, and international in character. A chapter is devoted to the new 
social and international réle of the individual, and in this connection the 
author examines the Declaration of the Rights of Man then under exami- 
nation by a commission of the United Nations. Perhaps the most sig- 
nificant chapter is that dealing with the crisis of international law and 
the necessity of its reconstruction to take account of the new régime of 
interdependence, culminating in a ‘‘Declaration of the Great Principles 
of Modern International Law,’’ along the lines of the project presented by 
Sr. Alvarez himself to the Hague Conference for the Codification of Inter- 
national Law in 1930. 

Here and there the author’s generalizations are somewhat too broad 
and need to be reduced to more concrete terms. Also, it is respectfully 
suggested that the generalization on page 47, concerning La démocratie 
russe, should be reconsidered. Whether the present régime in Russia is 
maintained really ‘‘for the benefit of the people’’ will raise doubts in 
many minds. 

C. G. FENWICK 


War and Peace Aims of the United Nations. From Casablanca to Tokio 
Bay, January 1, 1943—September 1, 1945. Compiled and edited by Louise 
W. Holborn. Introduction by Sidney B. Fay. Boston: World Peace 
Foundation, 1948. pp. lxvi, 1278. Bibliography. Index. $6.00. This 
is the second and final volume of Miss Holborn’s compilation of official 
documents and speeches by national leaders having a bearing on the war 
and peace aims of the nations united in fighting the Axis Powers. The 
first volume, covering the period September 1, 1939—December 31, 1942, 
was published by the World Peace Foundation in 1943. No reader of 
the present volume can fail to appreciate again the laborious work under- 
taken by Miss Holborn, nor will he lay the book aside without finding his 
memory refreshed, his knowledge enlarged, and his thought stimulated. 

Not all parts of the volume are of equal value, however. Miss Holborn’s 
selections dealing with the evolving structure of the United Nations (Dum- 
barton Oaks Proposals, United Nations Charter, Statute of the Interna- 
tional Court, Specialized Agencies) are far too brief to be of much help. 
The space saved by the elimination of some forty pages could have been 
profitably used to enlarge the sections assigned to the individual American 
Republics and to the Middle Eastern and African Members of the United 
Nations. 

In her editing of the volume Miss Holborn has not in all respects been 
consistent, thereby impairing not only the book’s symmetry, but at times 
also its value as an aid and guide to further research. Thus the tables 
of the chronology of events prefacing the various sections do not cover 
identical periods (usually they start some time in 1943, but in the case of 
France in 1942, and in the case of Greece, in 1939). The items under the 
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various index headings seem at times selected at random (see the heading 
‘‘San Francisco Conference, speeches by,’’ where no reference is made to 
the speeches of the Chinese and French delegates, nor to the speeches of 
the delegates of numerous lesser Powers, even when these speeches are the 
only source item in the volume from which the nations’ stand on war and 
peace aims can be gleaned). 

Despite such criticism, the volume is a very useful and handy source 
book, containing, as it does, such diverse materials as the reports of the 
conferences of the Big Powers from Casablanca to Potsdam, the armistice 
agreements, the Sino-Russian Agreements of 1945, the Canberra Agree- 
ment, the Pact establishing the Arab League, the Act of Chapultepec, 
and significant statements and speeches by national leaders of the United 
Nations. For those interested in further research the extensive footnotes 
smooth the way. 

In using the book one thing must be born in mind, however, before 
drawing conclusions as to the war and peace aims of this or that Member 
of the United Nations. The statements or speeches of those who were 
critical of the official policy of their nation are not included in the volume, 
since such men were not the national leaders of the day. Yet, in drawing 
conclusions as to a nation’s war and peace aims, the views of the ‘‘opposi- 
tion’’ cannot be overlooked. 

GEORGE V. WOLFE 


Contréle de l’Allemagne. By Louis F. Aubert, William Diebold, Michael 
Zvegintzov, et al. Paris: Marcel Riviére et Cie., 1949. Distributed for the 
Council on Foreign Relations by Columbia University Press, New York. 
pp. 144. $1.25. The development of a program of European economic 
cooperation brought to the fore the ‘‘German Question’’ of extraordinarily 
difficult, almost exasperating character, created by its many various as- 
pects. Bitter controversies developed over the dismantling of German 
plants and over the future control of the Ruhr. After World War II 
the issue of control of Germany was repeatedly raised and numerous pro- 
posals and plans were discussed. 

In 1946 Louis F. Aubert published his book Securité de l’Occident: 
Ruhr-Rhin. He now writes the introduction to the volume under review 
by saying that ‘‘on all occasions, since the armistice, the allied governments 
have officially proclaimed that after their direct administration of Ger- 
many, they felt obliged to control her afterwards. However, up to the 
time of the agreements of London (June and December, 1948) they have 
never said how they would carry out such control.’’ 

Representatives of The Royal Institute of International Affairs; The 
Centre d’Etudes de Politique Etrangére; The Council on Foreign Rela- 
tions; and The Netherlands Institute for International Affairs, and others, 
met in The Netherlands, at Baarn (October, 1947) and at Scheveningen 
(April, 1948) in conference, discussing some aspects of the German prob- 
lem, and simultaneously attempting to define a program for control. 

The introduction (pp. 9-20) briefly analyzes the principal ideas ad- 
vanced on this vital subject and exposes the themes published in the 
memoirs as well as the arguments exchanged during the course of the dis- 
cussions. The five subtitles therein deal with (1) Should Germany be 
controlled? ; (2) Method of a specific control for security; (3) A statistical 
cordon around the Ruhr; (4) Other forms of control; and (5) Organiza- 
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tion of the Ruhr. It is followed by a reprint of the French memorandum 
No. 1, discussed at Baarn in October, 1947, entitled ‘‘Contréle de Securité’’ 
by Mr. Aubert, in which he treats at length the necessity, the possibility, 
and the urgency of control (pp. 21-49). This first memorandum was 
amplified in regard to these three phases by a second one, also by Louis 
F. Aubert, and was discussed at Scheveningen in April, 1948. It con- 
cludes that unilateral control is indispensable during the years of transition 
from a historic to a new Germany (pp. 51-70). 

In his memorandum ‘‘Security Control of Germany’’ (pp. 71-80), 
Michael Zvegintzov attempts to outline in concise manner a working 
scheme for a long-term security control. His memorandum is succeeded 
by a lengthier study by William Diebold, Jr., ‘‘A Special Regime for the 
Ruhr? An Essay in Clarification’’ (pp. 81-108), which he prepared for 
the conference at Scheveningen. He furnishes a brief background to 
the problem and states the French view that the Ruhr should be subjected 
to international control for two principal purposes: (1) to prevent German 
aggression and (2) to make use of Ruhr resources for the general benefit 
of Europe. He then discusses the American position and points out that 
the Ruhr has not occupied as central a position in American policy as in 
that of France, but that our policy has recognized the validity of the two 
broad purposes stated by the French. However, we have been reserved 
concerning the proper means of achieving them. Subsequently it was 
agreed at London to create an International Authority for the Ruhr, 
inducing Mr. Diebold to add a postscript commenting briefly on its relation 
to some of the main points of his report. 

The next memorandum, under the title ‘‘The Control of German Econ- 
omy’’ (pp. 109-118), summarizes a discussion in which nine members of 
the Netherlands Society for International Affairs took part and, in an 


epilogue (pp. 119-144), Mr. Aubert concludes this valuable collective 
contribution, treating one of the riddles and sore spots of international 
politics, under the heading: ‘‘Contréle actuel et contréle futur de l’Alle- 
magne par la Ruhr.’’ 


CHARLES KRUSZEWSKI 


International Commitments and National Administration. (Ed. by R. 
Egger.) Charlottesville: University of Virginia, 1949. pp. vi, 108. $1.50. 
This small booklet contains the six talks prepared for a round-table of 
the American Political Science Association on the general topic ‘‘The 
Impact of Foreign Commitments on Administrative Organization.’’ They 
are published by the Bureau of Public Administration at the University 
of Virginia, through the interest of Rowland Egger, Director of the 
Bureau. Professor W. Y. Elliott spoke on ‘‘Congressional Control over 
Foreign Policy Commitments,’’ noting the wide increase of the influence 
of the House of Representatives. Professor Holeombe commented, with 
regard to the effect upon the Presidency, upon the vast discretionary power 
which the President has acquired under such measures as Lend-Lease or aid 
to Greece, and suggested that the theory of separation of powers should be 
maintained with regard to foreign policy. George McGhee discussed the 
multifarious relationships of the Department of State and its responsibility 
for codrdination of these activities. General Otto Nelson talked of foreigu 
commitments as providing a measure of calculation as to the needs for 
national defense, and Paul Hoffman, of the heavy impact of the Economic 
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Codperation Administration on national administration. Finally, Walter 
Sharp raised various concrete questions as to how the gears of national 
governmental machinery can be meshed with those of the United Nations 
and the Specialized Agencies. In all these talks the need for leadership 
and codperation was stressed. 

CLYDE EAGLETON 


The Atlantic Pact. By Halford L. Hoskins. Washington: Public Af- 
fairs Press, 1949. pp. 104. Index. $2.50. This small volume is a study 
of the Atlantic Pact primarily from the point of view of international 
politics. Twelve annexes give the corresponding documents, chronology 
and a selected bibliography. The Pact is seen as a break with American 
isolationism; the steps leading to it in American foreign policy and in 
European developments are surveyed; the limits of the defense area, with 
particular reference to the problem of Sweden, Italy, Portugal, Spain and 
Germany ; the Soviet attitude, the importance of the Pact as an argument 
for other regional pacts; the content of the Pact; problem areas that may 
arise, and the implementation of the Pact are studied. Although directed 
against no one except an aggressor, the Pact—it is admitted—is a peace- 
time alliance in consequence of the aggressive tactics of the Soviet Union 
and the partial failure of the United Nations. The positive evaluation of 
the Pact is based on the belief that the Pact, if adequately implemented, 
will not only avert the danger of war in the near future, but will even re- 
duce it to an unlikely contingency. But the future of Europe and possibly 
the hope for peace in our time will depend to a very considerable extent 
on the future of Germany. Many political problems are stated only as 
questions. Legal problems are, at the most, only touched. 


JoseFr L. Kunz 


The Commonwealth and the Nations. Studies in British Commonwealth 
Relations. By Nicholas Mansergh. London: Royal Institute of Interna- 
tional Affairs, 1948. pp. viii, 230. Index. 8s. 6d. The eight essays of 
this book by Professor Mansergh of the Royal Institute of International 
Affairs are eight little gems, both as to succinctness and style. The first 
two deal with the nature of the Commonwealth and with the methods of 
cooperation among its units. Then follow an essay on ‘‘Dominion Con- 
ceptions of the Commonwealth’’ (on the Canadian, Australian, and South 
African approach, omitting, however, for no obvious reason, that of New 
Zealand), and three essays related to the Asian scene: ‘‘The Asian Con- 
ference in 1947,’’ ‘‘The Last Days of British Rule in India,’’ and ‘‘ Britain, 
Russia and South-East Asia.’’ Finally, there are two essays on Ireland, 
one exploring the political and social forces in Ireland since the Easter 
Rebellion, the other the implications of Eire’s relationship with the 
Commonwealth. 

_ Throughout the eight studies one major theme, which reveals itself fully 
in the last essay, is audible. The Commonwealth of the old Dominions ‘‘is 
a loose association of autonomous states whose members are bound together 
by certain conventional understandings and united formally by a common 
allegiance to the Crown and informally ... by a common outlook and 
common ideals of freedom.’’ The units of this Commonwealth are more 
or less wedded to the idea of decentralization of Commonwealth relations 
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and are averse to any written formulation of Commonwealth codperation. 
But when Dominion status was applied to Ireland, it failed, since the 
background and the training for an understanding of the unwritten con- 
ventions underlying such status were lacking. From this a lesson should 
be drawn regarding the former non-self-governing territories of Asia, the 
more so since they are not heirs of Western civilization. Commonwealth 
relations regarding these territories should not be based on Dominion status 
if they are not to be lost for the Commonwealth, as Burma is already. 
They should be based instead on ‘‘external association,’’ that is, on a lasting 
but defined relationship in the field of ‘‘external policy especially, in which 
is to be included the all important and related fields of foreign affairs and 
defense.’’ Once established in Asia, such a new pattern of Commonwealth 
relationship would easily serve as tomorrow’s precedent for the Empire’s 
peoples in Africa and in the West Indies seeking independence. As a 
result of such an evolution a strengthened Commonwealth would emerge 
‘‘in which there are both member states and associate states, the distinc- 
tion being one not of status, but of history, tradition, and cultural 
background.”’ 
GrorGE V. WOLFE 


Germany under Occupation. Illustrative Materials and Documents. 
Edited by James K. Pollock, James H. Meisel, and Henry L. Bretton. 
(Rev. ed.) Ann Arbor, Mich.: Wahr Publishing Co., 1949. pp. 326. 
Illustrations. Supplements. This collection of documents concerning 
Germany under occupation is here presented in a second edition in a 
closely mimeographed form. The material is brought up to May, 1949. 
Starting with the Yalta agreements, the documents of surrender and as- 
sumption of supreme authority and the Potsdam agreements, it gives the 
proclamations of the Control Council and documents on German repara- 
tions and the level of Germany industry. Then emphasis is placed on the 
documents concerning the American Zone. Documents concerning the 
other zones are selected; a note on the Saar and a synopsis of the Saar 
Constitution are given. 

Documents concerning Greater Berlin and a note on the Berlin conflict 
are included. Documents are given in full concerning Bizonia, the London 
Conference of June 20, 1948, the Ruhr Authority, the Occupation Statute, 
the adjustment of the West German frontier, and the establishment of the 
Federal Republic of Germany. The first annex gives the principal political 
parties in Germany in 1946—1948, while the second contains the text of the 
so-called Bonn Constitution. 

Each section is preceded by an introductory note of the editors, giving a 
rapid glance at the documents contained in this section. There is, of 
course, no study of the problems involved. It is merely a collection of 
materials. But in view of the great importance of the German problem, 
both theoretically and practically, and the great and often widely scattered 
mass of documents, this collection, well arranged and comprehensive as it 
is, is certainly an exceedingly valuable tool for the international lawyer. 


JoseF L. Kunz 


Governments of Danubian Europe. By Andrew Gyorgy. New York: 
Rinehart & Co., 1949. pp. viii, 376. Appendix. Index. $4.00. Aiming 
to tie together the basic trends underlying the history and contemporary 
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political trends of ‘‘Danubian Europe,’’ which, to Gyorgy, means Czecho- 
slovakia, Austria, Hungary, Rumania, Yugoslavia, and Bulgaria, the author 
bases his thesis on the assumption that ‘‘the six countries are inseparably 
linked by the ever-present ties of geography and economiecs.’’ It is really 
unfortunate that Gyorgy has failed to prove this claim. It could be, for 
instance, seriously debated whether, during the period covered by Gyorgy, 
Czechoslovakia was ‘‘inseparably linked’’ with Bulgaria. Furthermore, 
the volume is, throughout, superficial in its generalizations and hurried in 
its observations and reflections. Gyorgy propounds, for instance, the view 
that after 1918 ‘‘the new countries were devoid of natural defenses’’ (p. 
15) ; but were not Czechoslovakia’s Sudeten Mountains a ‘‘natural defense”’ 
(as noted by Gyorgy on p. 69)? In the late twenties, claims Gyorgy, 
‘‘authoritarian tendencies spread rapidly ...’’ (p. 31). Did they in 
Czechoslovakia? ‘‘Members of the middle class, usually of the lower 
nobility . . .’’; but what ‘‘lower nobility’’ existed in Czechoslovakia, Yugo- 
slavia, or Bulgaria in recent centuries? Numerous other examples of such 
faulty statements could be provided. In addition Gyorgy, in spite of his 
insistence that he has been ‘‘as impartial as possible’’ (p. vii), shows his 
pro-Hungarian leanings again and again (see, for instance, p. 13) in his 
generalizations as well as in his selections of bibliography. As a matter 
of fact Gyorgy’s ‘‘ Representative Bibliography”’ (pp. 352-365) neglects to 
note several works covering this area, either aiming to give the impression 
that his is the pioneering study of the field, or due to his carelessness. (We 
are referring, to cite some glaring examples, to Emil Lengyel’s The Danube, 
published in 1939, or the ‘‘ Bibliography of Central and Eastern Europe,”’ 
printed in the March, 1944, issue of The Annals of The American Academy 
of Political and Social Science, pp. 176-181.) All in all, the study might 


be interesting reading for the non-specialist; for the specialist it is an 
indication of investigation that needs to be done rather than a survey of 
what has been already successfully accomplished. 


JOSEPH S. RoucEK 


A Short History of the Middle East. By George E. Kirk. Washington: 
Public Affairs Press, 1947. pp. viii, 302. Maps. Index. $3.75. Stu- 
dents of Near Eastern affairs have for long keenly felt the need for the 
publication of a concise and authoritative book which would provide a 
general background for current Near Eastern problems. Professor Carl 
Brockelmann’s History of the Islamic Peoples (New York: Putnam, 1947), 
though it covers the history of the Near East from the rise of Islam to the 
present time, emphasizes the early Islamic beginnings rather than the 
modern period and thus could hardly provide for the reader an adequate 
background for current affairs. Mr. George Kirk has definitely written 
his volume with a view to satisfying the need of the student of current 
affairs. His Short History of the Middle East, though it covers the same 
period as Brockelmann’s work, devotes the main part of the book to the 
modern period. 

Mr. George Kirk wrote his work after a thorough examination of the 
sources (though his bibliography at the end of the book is highly selective) 
and has obtained information from a number of persons who lived in the 
Near East. He is well acquainted with Egyptian and Arab problems and 
his interpretation of the main interests and policies of the Great Powers 
in the Near East is sound; but his discussion of Turkish problems is very 
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sketchy and no attention is paid to the North African dependencies and 
only casual references are made to Afghanistan. His account of the 
Crimean War is so brief (hardly half a page, pp. 77-8) that it gives a 
vague picture of the events and their significance. No mention is made 
of the effect of the war on the closure of the Straits—a problem which has 
occupied Russia ever since. The surveys of Sir William Willcocks regard- 
ing irrigation in Iraq might have been referred to on page 234. The plan 
of the work, perhaps, has necessitated such omissions. While the origins 
of the Turkish Capitulations are casually mentioned on page 65 (the date 
of origin is generally accepted as 1535 rather than 1536), their abolition 
in 1923 by the Treaty of Lausanne was overlooked. The statement that 
‘fcomplete independence is never given; it is always taken,’’ ascribed to 
General Jafar al-Askari (as Gertrude Bell wrongly reported in her Let- 
ters), was first made by Amir Faysol (later King of Iraq) in a speech 
which he made in Beirut on April 30, 1919. In spite of these minor errors 
and omissions, Mr. Kirk is to be congratulated for his accuracy, lucid style, 
and soundness of interpretations. 
Masip KHADDURI 


American Arbitration. Its History, Functions and Achievements. By 
Frances Kellor. New York: Harper and Bros., 1948. pp. xiv, 264. In- 
dex. $3.00. The volume under review is devoted primarily, as its title 
suggests, to a consideration of the development of the processes of com- 
mercial arbitration within the United States. Substantial sections are 
devoted to various phases of labor, ‘ndustrial, and business disputes. Only 
incidental attention is devoted to arbitration between nations. The present 
generation has learned, however, that there is no sharp line of demarea- 
tion between international and domestic affairs, and that techniques, prac- 
tices, and predilections applicable in international relations must often be 
developed in the laboratory of domestic situations. The author concurs 
in this sentiment by urging that ‘‘until people of their own accord, and 
through their own efforts, learn to arbitrate their differences within the 
range of their own activities and experiences, governments will not be 
much inclined amicably to solve their differences’’ (p. 22). 

There is much material on the criteria for selecting arbitrators, the rules 
of procedure, and the general spirit which must pervade the undertaking 
before arbitration can be successful. Much of this could profitably be 
transferred to the international sphere. The penultimate section of the 
work is devoted to a consideration of American experiences in international 
commercial arbitration, with particular reference to the Western Hemi- 
sphere. This portion of the monograph, because of its close connection 
with intergovernmental arbitration, will especially merit the attention of 
the student of international affairs. 

ROscoE OGLESBY 


Prontuario de Derecho Consular Chileno. By Jonas Guerra Araya. 
Santiago: Imprenta Chile, 1948. pp. 234. Indexes. This compendium, 
presented as a dissertation in- connection with a degree of Licenciado en la 
Facultad de Ciencias Juridicas y Sociales in the University of Chile, while 
serving principally for the use of persons in the consular service of Chile, 
nevertheless contains a number of chapters which throw light upon the 
general and special functions of consuls and upon their rights and obliga- 
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tions in international law. In the course of a detailed enumeration and 
analysis of the installation, organization, and functions of consuls under 
the law of Chile, the volume discusses briefly the position of consuls in 
matters of civil and penal law, the distinction between official and non- 
official acts, asylum in consulates, and exemption from taxation. The wide 
range of functions assigned to Chilean consuls explains the quotation from 
Talleyrand: ‘‘After having been a skilful diplomat, how many things one 
must know to be a good consul.’’ 
C. G. FENWICK 


Law Dictionary. English-Espaiol-Francais-Deutsch. By Lawrence 
Deems Egbert. New York: Fallon Publications, 1949. pp. xviii, 637. 
There has long been need of a dictionary of legal terms and phrases in 
the four languages of this volume, not to mention others; and the present 
volume goes part of the way, if not the whole way, towards filling the need. 
It is particularly commendable for its generous listing of words, phrases, 
and special idioms under a leading word or term, as well as for the inclusion 
of many words not strictly legal in character but on the borderline, the 
benefit of doubt being in favor of general use. The Spanish section suffers, 
in comparison with the German and French sections, by a less generous 
listing of synonyms and synonymous phrases, although, taking into account 
the fact that in the eighteen Spanish-speaking countries of Latin America 
there are frequently different words for the same legal concept, there should 
have been a far greater number of synonyms than for the other three 
languages. A person using the dictionary in connection with a specific 
country might find a number of omissions or might use a word or phrase 
not commonly used in the particular country. 


A small number of typographical errors have crept in, but these may 
readily be overlooked. Doubtless primera violencia as the equivalent of 
“first offense’’ is a slip for primera violacion. 


T. M. GANNET 
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